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In the United States Circuit Court of Appeals for the

Ninth Circuit.

CHARLES NICOLSON and MARY E.

NICOLSON,

Plaintiffs in Error,

vs.

NORTHERN PACIFIC RAILWAY

COMPANY,

Defendant in Error.

Order Extending Time to Docket Cause.

For good cause shown it is hereby ordered that the time

to docket the above-entitled cause and file the record

thereof in this court be, and the same is hereb}', enlarged

and extended to and including the 29th day of June, A. D.

1901.

Dated May 28, 1901.

JAS. H. BEATTY,

Judge.

[Endorsed] : No. 711. In the United States Circuit

Court of Appeals for the Ninth Circuit. Charles Nicol-

son and Mary E. Nicolson, Plaintiffs in Error, vs. North-

em Pacific Railway Company, Defendant in Error. Or-

der Extending Time to Docket. Filed May 31, 1901.

F. D. Monckton, Clerk.
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United States Circuit Court of Appeals for the Ninth

Circuit.

CHARLES NICOLSON and MARY E.

NICOLSON,

Plaintiffs in Error,

vs.

NORTHERN PACIFIC RAILWAY

COMPANY (a Corporation),

Defendant in Error.

Praecipe for Appearance.

The clerk will enter our appearance as counsel for de-

fendant in error. Northern Pacific Railway Company.

H. M. STEPHENS.

JOHN M. BUNN.

[Endorsed] : No. 711. United States Circuit Court of

Appeals for the Ninth Circuit. Charles Nicolson and

Mary Nicolson, Plaintiffs in Error, vs. Northern Pacific

Railway Company (a Corporation), Defendant in Error.

Praecipe for Appearance. Filed June 17, 1901. Frank

D. Monckton, Clerk. By Meredith Sawyer, Deputy Clerk.
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In the District Court of the First Judicial District of the

State of Idaho, in and for the County of Shoshone.

CHARLES NICOLSON and MARY E. \

NICOLSON,

vs.

NORTHERN PACIFIC RAILWAY

COMPANY.

Complaint.

Plaintiffs complain and allege:

1. That, at all times hereinafter stated plaintiffs were,

and still are, husband and wife, and sustain the relations

of husband and wife toward each other.

2. That at all times hereinafter stated the defendant

was, and still is, a corporation duly organized and exist-

ing under the laws of Wisconsin, and the owner of a cer-

tain railroad, together with the track, rolling stock, and

other appurtenances thereto belonging; and was a com-

mon carrier of passengers thereupon for hire between the

city of Wallace and the station of Manchester known as

Granite, in the county of Shoshone, State of Idaho. That

^lanchester was the name of the station, but the place

was and is called Granite.

3. That on the 28th day of January, 1899, the defend-

ant, in consideration of the sum of ten cents then paid to
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it by the plaintiff Mary E. Nicolson therefor, undertook

and agreed as such common carrier to transport and con-

vey tke plaintiff Mary E. Nicolson from Wallace to Man-

chester station or Granite, a station on the railway afore-

said, as a passenger, and the plaintiff Mary E. Nicolson

thereupon entered one of the cars of the defendant afore-

said to be conveyed as aforesaid from Wallace to Man-

chester or Granite aforesaid.

4. That while the plaintiff Mary E. Nicolson was such

passenger at the jManchester or Granite station of said

railway and being still thereon, to wit, on the platform on

said car, the said car was, through the neglect of defend-

ant, suddenly put in motion without allowing said plain-

tiff time to get off, and in consequence thereof, and in

consequence of the defect and insufficiency of the plat-

form of said company at said Granite station, and of the

couplings connecting said car with the other cars of the

same train, and in further consequence of the insufficient

and imperfect means provided for giving the alarm pre-

paratory to starting said train, and of the negligence and

carelessness of said defendant in running said train, the

said plaintiff Mary Nicolson was violently thrown off the

car aforesaid upon the ground adjacent to the railroad

track and sustained great injury, to wit, great pain in

the back and groin and serious internal injury. That

thereby the plaintiff Mary E. Nicolson was put to great

pain and was, and still is, as she believes, permanently

injured; and plaintiffs were compelled to expend four

hundrrd dollars for medical attendance and the sum of

one hundred dollars for nursing and attendance.
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5. That by reason of the injuries aforesaid plaintiff

Mary E. Nicolson was compelled to go to the Providence

Hospital, where she remained eleven days, at an expense

of $23 dollars; and thereafter was under treatment by

Dr. I. L. Magee at her home in Granite and elsewhere at

an expense of $40 dollars; and thereafter on the 20th

day of April, 1899, plaintiff Mary E. Nicolson was com-

I)elled by her said injuries to go to the Deaconess' Home
and Protestant Hospital in Spokane, where she was un-

der treatment by Dr. Libby, and remained there at an ex-

pense of three hundred and fifty dollars.

6. That in the act of getting off from said car as afore-

said the plaintiff exercised and observed all due and

proper care and precaution.

7. That plaintiffs have been damaged by reason of the

injuries aforesaid in the sum of thirty-five thousand dol-

lars.

Wherefore, plaintiffs pray judgment against defend-

ant for the sum of thirty-five thousand dollars, with in-

terest thereon, and the costs of this action.

W. W. WOODS,

Attorney for IMaiutiffs.

State of Idaho,
^
j> ss.

County of Shoshone. J

Mary E. Nicolson, being first duly sworn, says that she

is one of the plaintiffs in the above-entitled action; that

she has read the foregoing complaint and knows the state-

ments therein, and that the same is true of her own knowl-

edge.

MARY E. NICOLSON.
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Subscribed and sworn to before me this 2d day of Oc-

tober, 1899.

[Seal] A. G. KERNS,

Notary Public.

[Endorsed] : No. 1437. In District Court. Charles

Nicolson et al. vs. Northern Pacific Railway Co. Com-

plaint. Filed October 9, 1899, at 10 o'clock A. M. Horace

M. Davenport, Clerk District Court. By Chas. A. Ervin,

Deputy Clerk. W. W. Woods, Attorney for Plaintiff.

In tJw District Court of the First Judicial District of the

State of Idaho, in and for Shoshone County.

CHARLES NICOLSON and MARY E.

NICOLSON,

Plaintiffs,

vs.

NORTHERN PACIFIC RAILWAY

COMPANY,

Defendant. /

Summons.

The State of Idaho, to Northern Pacific Railway Com-

pany, Defendant.

You are hereby notified that there is now on file in the

office of the clerk of the District Court of the First Ju-
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dicial District of said Stat€, in Wallace, county of Sho-

shone, the complaint of the above-named plaintiffs, where-

in judgment is demanded against you for the sum of thirty-

five thousand dollars, with interest thereon and the costs

of this action.

Plaintiffs allege that at all times hereinafter stated

plaintiffs were, and still are, husband and wife; that the

defendant was, and still is, a corporation duly organizeil

and existing under the laws of the United States of Amer-

ica, and the owner of a certain railroad, together with

track, rolling stock, and other appurtenances thereto be-

l(>n;;iii^, and was a coiiinion carrier of jKJsscii'.trrs thor**-

upon for hire between the city of Wallace and the station

of Manchester, known as Granite, in the county of Sho-

shone, State of Idaho; that Manchester was the name of

the station, but the place was and is called Granite; that

on the 28th day of January, 1899, the defendant, in con-

sideration of the sum of ten cents then paid to it by the

plaintiff Mary E. Nicolson therefor, undertook and agreed

as such common carrier to transport and convey the plain-

tiff Mary E. Nicolson from Wallace to Manchester station

or Granite, a station on the railway aforesaid, as a passen-

ger, and the plaintiff Mary E. Nicolson thereupon entered

one of the cars of the defendant aforesaid to be conveyed

as aforesaid from Wallace to Manchester or Granite

aforesaid. That while the plaintiff Mary E. Nicolson was

such passenger at the Manchester or Granite station on

said railway, an»l beinir still tlieroon. to wit, on the plat-

form of said car, the said car was, through the neglect

of defendant, suddenly put in motion without allowing

said plaintiff time to get off, and in consequence thereof.
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and in consequence of the defect and insufficiency of the

platform of said company at said Granite station, and of

the couplings connecting said car with the other cars of

the same train, and in further consequence of the insuffi-

cient and imperfect means provided for giving the alarm,

preparatory to starting said train, and of the negligence

and carelessness of said defendant in running said train,

the said plaintiff Mary Nicolson was violently thrown off

the car aforesaid upon the ground adjacent to the rail-

road track and sustained great injury, to wit, great pain

in the back and groin and serious internal injury; that

thereby the plaintiff Mary E. Nicolson was put to great

pain, and was, and still is, as she believes, permanently

injured; and plaintiffs were compelled to expend four

hundred dollars for medical attendance and the sum of

one hundred dollars for nursing and attendance; that by

reason of the injuries aforesaid plaintiff Mary E. Nicol-

son was compelled to go to the Providence Hospital, where

she remained eleven days, at an expense of $23, and there-

after was under treatment by Dr. I. L. Magee at her

home in Granite and elsewhere at an expense of $40, and

thereafter, on the 20th day of April, 1899, plaintiff Mary

E. Nicolson was compelled by her said injuries to go to the

Deaconess' Home and Protestant Hospital in Spokane,

where she was under treatment by Dr. Libby, and re-

mained there at an expense of |350. That in the act of

getting off from said car as aforesaid the plaintiff exer-

cised and observed all due and proper care and precau-

tion. That plaintiffs have been damaged by reason of the

injuries aforesaid in the sum of thirty-five thousand dol-

lars.
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Wherefore, plaintiffs pray jiidguient as aforesaid.

And jou are also notified that unless you appear and

answer to said complaint within ten days after the ser-

vice hereof, if served within Shoshone County, and with-

in twenty days if served out of said county, but within

said Judicial District, and within forty days if served out

of said District (exclusive of the day of service), the

plaintiff will take default against you and apply to the

Court for the relief demanded in the complaint on file

herein.

Given under my hand and the seal of the District Court

of the First Judicial District of the State of Idaho, in and

for Shoshone County, this 9th day of October, A. D. 1899.

[Seal] HORACE M. DAVENPORT,
Clerk.

By Chas. A. Ervin,

Deputy Clerk.

Office of the Sheriff" of Shoshone County

State of Idaho.
•}

I hereby certify that I received the within summons

on the ninth day of October, A. D. 1899, and personally

served the same on the ninth day of October, A. D. 1899,

on the Northern Pacific Railway Company, being the de-

fendant named in the said summons, by delivering to and

leaving with M. H. Hare, agent of said defendant per-

sonally, in the city of Wallace, county of Shoshone, a copy

of said summons, and with defendant. Northern Pacific
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Railway Company a true and correct copy of the com-

plaint in the action named in said summons.

Dated this 18th day of October, A. D. 1899.

ANGUS SUTHERLAND,
Sheriff.

By J. C. McDiarmid,

Deputy.

[Endorsed] : Original. No. 1437. Summons. District

Court, County of Shoshone. Mary E. Nicolson et al..

Plaintiffs, vs. Northern Pacific Railway Company, De-

fendant. Filed on return October 18, 1899. Horace M.

Davenport, Clerk. Chas. A. Ervin, Deputy Clerk. W.

W. Woods, Attorney for Plaintiff.

In the District Court of the First Judicial District of the

State of Idaho, in and for Shoshone County.

CHARLES NICOLSON and MARY E. \

NICOLSON,
I

J
j

Plaintiffs, /

vs.
-t'^^i'

NORTHERN PACIFIC RAILWAY

COMPANY,

Defendant.

Petition for Removal to the Circuit Court.

Petition for Removal to the Circuit Court of the United

States, Ninth Judicial Circuit, District of Idaho, North-

ern Division.
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To the District Court of the First Judicial District of the

State of Idaho, iu and for Shoshoue County, and to

Honorable Alexander E. Mayhew, Judge of said

Court:

Your petitioner. Northern Pacific Railway Company, re-

spectfully shows to this Honorable Court

:

That it is the defendant in this suit.

That it was at the time of the commencement of this

suit, and is now, a corporation, organized and incorporated

under the laws of the State of Wisconsin.

That the matter and amount in dispute' ard controversy

in this suit exceeds, exclusive of interest and cijsts, the

sum or value of two thousand dollars, to wit, the sum of

thirty-five thousand dollars.

That said suit is of a civil nature, the character of which

is for the recovery of damages on account of personal in-

juries.

That the controversy iu said suit is wholly between citi-

zens of different States, to wit, between your petitioner,

which avers that it was at the time of the bringing of this

suit, and still is, a corjwration organized and incorporated

under the laws of the State of Wisconsin, and that it was

not at said date and is not now organized or incorporated

under the laws of the State of Idaho, and the said plain-

tiffs, each of whom was, as your petitioner avers, at the

beginning of this suit, and each of whom is now, as your

petitioner avers, a citizen of the State of Idaho.

And your petitioner offers and files herewith a bond with

good and sufficient surety, for its entering in said Circuit

Court of the United States, for the Ninth Judicial Circuit,

District of Idaho, Northern Division, on the first day of its
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next session, or within twenty (20) days from the filing

hereof, a copy of the record in this suit, and for paying all

costs that may be awarded by said Circuit Court, if said

Court shall hold that this suit was wrongfully or improp-

erly removed thereto.

And your petitioner prays this Honorable Court to pro-

ceed no further herein, except to make an order for the

removal of this cause to said Circuit Court, and to ac-

cept said surety and bond, and to cause the record herein

to be removed into said Circuit Court of the United States,

for the Ninth Judicial Circuit, District of Idaho, Northern

Division.

And it will every pray.

NORTHERN PACIFIC RAILWAY COMPANY,
Petitioner.

By STEPHENS & BUNN,

Its Attorneys.

STEPHENS & BUNN,

Attorneys for Petitioner.

State of Washington, ^
>ss.

County of Spokane.
J

Jno. W. Hill, being first duly sworn, upon oath deposes

and says:

That he is the general agent of the Northern Pacific

Railway Company, the defendant above-named, located

and residing at Spokane, Spokane County, Washington,

and makes this affidavit of verification for and on behalf of

said defendant; that he has read the above and foregoing

petition for removal and knows the contents thereof; and

that the same is true, as he verily believes.

JNO. W. HILL.
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Subscribed and sworn to before me this 17th day of Oc-

tober, 1899.

[Seal] E. T. WHITE,
Notary Public for Washington, Kesiding at Spokane,

Washington.

[Endorsed] : No. 1437. In the District Court, First Ju-

dicial District, Shoshone County, Idaho. Charles Nicol-

son and Mary E. Nicolson, Plaintiffs, vs. Northern Pa-

cific Railway Company, Defendant. Petition for Removal

to United States Circuit Court. Filed October 19, 1899.

Horace M. Davenport, Clerk. By Chas. A. Ervin, Dep-

uty. Stephens & Bunn, Peyton Block, Spokane, Wash-

ington, Attorneys for Defendant.

In the District Court of the First Judicial District nf the

State of Idaho, in and for Shoshone County.

CHARLES NIOOLSON and MARY E.

NICOLSON,

Plaintiffs,

i vs.

NORTHERN PACIFIC RAILWAY
COMPANY,

Def^^ndant.

Bond on Removal.

Know all men by these presents, that we, Northern

Pacific Railway Company, as principaj, and Jno. P. Voll-

mer, as surety, are holden and sitand firmly bound unto
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Charles Nicolsoii aoQcl Mary E. Nicolson, his wife, the

above-named plaintiffs, in the penal sum of two hundred

and fifty dollars, for the payment w'hereof, well and truly

to b^ made, unto the said Charles Nicolson and Mary E.

Nicolson, his wife, their heirs, representatives, and as-

siigns, w^e bind ourselves, our heirs, representatives, suc-

cessiors, and assigns, jointly and sieverally, firmly by these

presents.

Upon condition, nevertheless, that whereas the said

Northern Pacific TJailway Company, the defendiant in the

above-entitled suit, has filed its petition in the District

Court of the Firist Judicial District of the St'alte of Idaho,

in and for Shoshone County, for the removal of a cej^tain

cause therein pending, wherein the said Charles Nicol-

son and Mayy E. Nicolsion, his wife, are plaintiffs, and

the said Northern Pacifiic Railway Company, is defend-

ant, to the Circuit Court of the United States, for the

Ninth Judicial Circuit, District of Idaho, Northern Di-

vision thereof:

Now, if the said Northern Pacific Ra{ilway Company

shall enter in the said Circuit Court of the United States,

on the first day of its next session or within twenty days

(20) from the filing of said petition for removal, a copy

of the record in the said suit, and shall well anid truly

pay all costs that m;ay be awarded by the said Circuit

Court of the United States, if said Court shall hold that

said suit was wrongfully or improperly removed theretoi,

then this obligation shall be void; otherwise it shall re-

main in full force and effect.

In witness whereof, we, the said parties, Northern Pa-
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cific Railway Company and Jna. P. Vollmer have here-

unto set our hands and seals, this 17th day of October,

1890.

NORTHERN PACIFIC RAILWAY COMPANY. [Seal]

By STEPHENS & BUNN,
Its Attorney s-

JNO. P. VOLLMER. [Seal]

State of Idaho, 1
>ss.

County of Nez Perce.
J

Jno. P. Yollraer, being first duly sworn, deposes and

says: That he is the surety on the above and foreji^oinj;

obligation; that he is a resident and freeholder within

the State of Idaho, and is worth more than the sum of

two Inindred ami fifty dollars, over and above all just

debts and liabilitiesi, and exclusive of property exempt

from execution, in property situate within the State of

l<iaho.

JNO. P. VOLLMER.

Subsciribed ajid sworn to before me this 17th day of

October, 1899.

[Seal] .JAMBS E. BARB,

Notary Public in and for Nez Perce County, Idaho.

[Endorsed]: No. 1437. In the Di>^irict Court, First

•Tudicial District, Shoslione County, Idaho. Charles

Nicolson and ^Nlary E. Nicolson, Plaintiffs, vs. Northern

Pacific Railway Comjjany, Defendant. Bond on Re-

moval. Filed October 19, 1899. Horace M. Davenport,

Clerk. By Chas. A. Ervin, Deputy. Stephens & Bunn,

Peyton Block, Spokane, Washington, Attorneys for De-

fendant.
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Tn the District Court of the First Judicial District of the

State of Idaho, in and for Shoshone County.

CHARLES NICOLSON and MARY E.

NICOLSON,

Plaintiffs,

^*'
J> No. 1437.

NORTHERN PACIFIC RAILWAY

COMPANY,

Defendant. J

Order for Removal.

The defendant herein having, within the time provided

by law, filed its petition for removal of this cause to the

Circuit Court of the United States for the Disitrict of

Idaho, Northern Division thereof, and havinjg at the same

time offered its bond in the sum of two hundred and fifty

dollars, with J. P. Vollmer, good and sufficient surety,

pursuant to statute, aoid conditioned according to law:

Now, therefore, this Court does hereby accept and ap-

prove said bond and accept said j?urety, and does order

that this cause be removed for trial to the next Circuit

Court of the United States for the District of Idaho,

Northern Division thereof, and that all other proceedings

of this Court herein be stayed.
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Done at Chambers at Wallace, Idaho, this 19th day of

October, 1S99.

A. E. MAYHEW,
Judge.

On the day of October, 18i99, the above order was

presented to me for signature and the petition and bond

on removal herein presented for approval after filing.

Done at Chambers in Wallace, Idaho, October

1899.

Judge.&'

[Endorsed]: No. 1137. In the District Court, First Ju-

dicial District, Shoshone County, Idaho. Charles Nicol

son and Mary E. Nicolson, Plaintiffs, vs. Northern Pacific

Txailwjiy Company, Defendant. Order on Removal. Filed

October 19, 1899. Horace M. Davenport, Clerk. By

Chas. A. Ervin, Deputy, iStiephens & Bunn, Peyton

Block, Spokane, Washingto\n, Attorneys for Defendant.
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In the District Court of the First Judicial District of the

^tate of Idaho, in and for the County of Shoshone.

CHARLES NICOLSON and MAKY E.

NICOLSON,

Plaintiffs*,

vs.

NORTHERN PACIFIC RAILWAY

COMPANY,

Defendant.

Certificate of Clerk District Court to Transcript on Removal.

State of Idaho, "l

County of Shoshone.
J

I, Horace M. Davenport, Clerk of the District Court of

the First Judicial District of tlie State of Idaho, in and

for the County of Shoshone, do hereby certify the forego-

ing to be a true, full, perfect and correct copy of the fol-

lowing papers on file in my office in the above-entitled

cause, constituting the record in said cause, to wit: Com-

plaint, filed October 9, 18il>9; Su.mmoeS', filed on return

October IS, 1899; Petition for Removal, filed October 19,

1899; Bond on Removal, filed October 19, 1899; Order of

Removal, filed Octolber 19, 1899—As full, true, correct
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and complete as the same now remain on file in my office

and in my custody.

In testimony whereof, I hereunto ^et my hand and af-

fixed the seal of said District Court this 20th day of Octo-

ber, A. I). 1^99.

[Seal] HORACE M. DAVENPORT,
Clerk District Court, Shoshone County, Idaho.

By Chas. A. Ervin,

Deputy Clerk.

[lOc. R. S.]

[Endorsed]: No. 178. In tlie Circuit Court of the

United States, in and for th^ Northern Division of tlie

District of Idaho. CTiarles Nicolson and Mary E. Nicol-

son, Plaintiffs, vs. Nosrthern Pacific Railway Company,

Defendant. Transcript of Record on Removal from the

District Court of the First Judi<:ial Disitrict of the State

of Idaho in and for the Couitty of Shoshone. Filed No-

vember 7th, 1899. A. L. Richardson, Clerk.
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In the Circuit Court of the United States, in and for the

Ninth Judicial Circuit. District of Idaho, Northern

Division.

CJHARLES NIOO'LSON and MARY E.

NICOLSON,

Plaintiffs,

vs.

NORTHERN PAOIPIC RAILWAY

COMPANY,

Defendant.

Answer.

Comes now tlie above-named defendant, Northern Pa-

cifiic Railway Company, and answerinig tbe complaint of

plaintiffs herein alleges:

I.

As to the allegation in paragraph one (1) of said com-

plaint, that plaintiffs were at all times in mid eonnplainit

stated, and still are hus:ba,nd anid wife and siu&tained such

relation to each other this defendant lias no information

or belief with refiereoce thereto sufficient to enable it to

answer, and therefore denies said aillegation.

IL

As to the allegations in paragraph two (2) of plaintiff's

complaint contained, this plaintiff denies thait it is, or
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ever was a corporation duly or at all existing under the

laws of the United States of Ameriea and admits the

other allegations in said paragraph contained.

III.

This defendant denies that it did, on the 281 h day of

January, 1899; or at any other time, in consideration of

the sum of ten cents or any other s-um, or at all, paid to

it by plaintiff ^lary E. Nicolson, or by any person or at

all, undertake or agree, as common carrier, or at all, to

transport or convey the sfeiid Mary E. Niiolsou from Wal-

lace, Idaho, to Manchester or Granite station, or from or

to any other point or points on its said railway as a

passenger or othenN'ise, or at all, but admits that said

plaintiff Mary E. Nicholson entere<l one of the ears of

this defendant on said date at the city of Wallace, Idaho.

IV.

As to the allegations in paragraph tour (4) of said com-

plaint contained, this defendajit denies that said plain-

tiff Mary E. Nicolson was a passenger on the said train;

and denies that while at ^lanehe.stei, or Grauiite, or

either of them, on said railway, and plaintiff" being on the

said train or on the platform of said car. or any car, said

train or said car, or any car, was suddenly or at all put

in motion by or through the negligence of the defendant,

or otherwise, without allowing said plaintiff Mary E.

Nicolson time to get off, or at all; and denies that there

was any defect or insuffieiency, or either of them, in the

platform of said company at Ssaid Granite station; and

denies that there was anv defect or insufficiencv, or either
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of them, in the couplings connectiuig said car vvifth other

cars of said train; and denies that there was any insuffi-

cient or imperfect, or either insufficient or imperfeot

means provided fo'r giving alarms preparaturj to sitart-

in.g said train; and denies that there was any negligence

or carelessness, or either of them, of the said defendant,

or its agents or servants or employeeFi, or either of them,

in running said train; and denies that said train was sud-

denly or at all put in motion without allowing said plain-

tiff Mary E. Nicolson time to get off; and denies that

said plaintiff Mary E. Nicolson at said time or place, or

at all, was violently or otherwise thrown oiff aald car, or

any car, on the grou^id, or at all either in consequence of

any defect or injsufficiemcy of the platform or of the coup-

lings connecting cars, or in consequence of any insuffi-

cient or imperfect means of giving alarms, or in conse-

quence of any negligence or carelesisness, or either of

them, in running said train, or sustained great or any in-

jury, or either of them; and denies that she thereby or

at all sustained great or any pain in the back or groin,

or either of them, or any serious or any internal or other

injury whatever; and denies that thereby or at all said

plaintiff Mary E. Nicolson was put in great or any pain;

and denies that she still is, or ever wasi, permanently in-

jured, or injured in; any degree whatever.

As to the allegations that plaintiffs were compelled to

expend fonr hundred dollars for medicaj attendance and

one hundred dollars for nursing and attendance, this de-

fendant has no information or beliefwith reference there-

to, or either of them, sufficient to ena,ble it to answer
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said allegations, or eitlier of tlieiii, au,d therefore it de-

nies said allegations and each of them, and denies that

plaintiffs, or either of them, were compelled to or did ex-

pend th^ sum of four hundred dollars or any sum for

medical attendance, or the sum of one hundred dollars

or any sum for nursing or attemlauce. Defendant al-

leges in this behalf that plaintiffs, or either of them,

were not compelled to expend any sum whatever for

medical attendance or for nursing or attemlance, or either

of them, in consequence of any injury received at the said

time and place, or at any time or place, either through

the negligence or carelessness of this defendant, or it^i

agents or servants or employees, or any of them, or at all.

V. - ••

As to the allegaitiion in paragraph five (5) of said com-

plaint contained, that plaintiff' Mary E. Nicolson was

compelled to go to Providence Hospital and remain there

eleven days at an expense of twenty-three dollars, this

defendant has no information or belief with reference

thereto sufficient to enable it to answer said allegation,

and defendant therefore denies that by reason of the in-

juries aforesaid, or any injury or injuries, or for any rea-

son, or ait all, plaintiff Mary E. Nicolson was compelled

to or did go to the Providence Hospital or to any hos-

pital; and denies that she remained at said Providence

Hospital or any hospital for eleven days, or for any num-

ber of days, or at all, at an expense of twenity-three dol-

lars, or any expense whatever.

As to the allegation in said paragraph five (5) that

plaintiff Mary E. Nicolson was thereafter under treat-



24 Charles Nicolson and Mary E. Nicolson vs.

ment by Dr. I. L. Magee at her liome in Granite at an

expense of foirty dollars, this defendant has no informa-

tion or belief with reference thereto sufficient to enable

it to answer said allegation; and it therefore denies that

plaintiff Mary E. Mcolson, was thereafter or a,t any time,

or at all, under treatment by Dr. I. L. Magee, or any

other doctor or physician or surgeon or person whomso*-

ever, at her home in Granite, or elsewhere, or at all, at

an expense of forty dollars or any other sum' or amount

whatever or any expense.

As to the allegation in said paragraph five (5) contained

that thereafter, on the 20th day of April, 1899, plaintiff

Mary E. Nicolson was compelled by her i^aid injuries to

go to the Deaconess' Home and Protestant Hospital in

Spokane, where she was under treatmenft by Dr. Libby,

anid remained there at an expense of three hundred and

fifty dollars, this defendant ha.si no information or belief

with reference thereto sufficient to enable it to answer

said allegation; and it therefore denies that plaintiff

Mary E. Nicolson,, on the 20th day of April, 1899, or at

any other date, was compelled to or did, by reason of her

said injuries, or any injuries or injury, or for any reason,

or at all go to the Deaconess' Home or Protestant Hoa-

pital in Spokane, or elsewhere, or to any home or hospital

or other place, to be under treatment by Dr. Libby, or

any other doctor or physician or surgeon or any other

person; and denies that she was under treatment by Dr.

Libby, or any other doctor or physician or surgeon or any

other person; and denies that she remained there or at

any place at an expensie of tliree hundred and fifty dol-
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Jars, or any other sum or ainomat, or any expense what-

ever.

VI.

As to- the allegation in paragraiph six ('6) of said com-

plaint contained, this defendant denies that in tlie act of

getting off from said car, or from ajiy car, as aforesaid,

or otherwise, the plaintiff exercised or observed all due

or proper care and precaution, and denies that plaintiff

at said time and in the act of getting off Jiaid car, or any

car, used any care or precaution or either of them.

VII.

As to the allegation of paragraph seven (7) of said com-

plaint, defendant denies that plaintiffs, or either of them,

have been damaged by reason of the injuries set forth in

said complaint, or by reason of any injuries or injury, in

the sum of thirty-five thousand dollars, or in any sum or

amiount whatever.

For a further and affirmative answer and defense, this

defendari alleg<?s that whatever injury or injuries hap-

pened to said plaintiff ]Mary B. Nicalson at the time and

place mentioned in the complaint herein, if any injury or

injuries happened to her at all, weix^ caused by her own

carelessness and negligence, and by and through her own

act and conduct; and that by her own careleasness and

negligence at said time she contributed to and caused

whatever injuries or injury, if any, she received; and that

whatever injury or injuries, if any, she received art. said

time and place or at any time or place, were caused with-

out any fault, negligence, or waoit of care, diligence, or

skill on the part of this defendant, or on the part of the
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servants, agents, workmen,, or employees of said defend-

amt, or of either or any of them.

For a second further and affirmative answer and de-

fense defendant alleges that said plaintiff Mary E. Meol-

so'n, in attempting to leave sadd train at the said time

and place, assumed all the risk and danger incident

thereto.

For a third and further affirmative defense, defendant

alleges that plaintiff Mary E. Nicolson suffened no injury

whatever from the occurrence of which she complaiins,

and that if she has suffered any of the injuries of which

she complains, or either of them, such injuries and each

of them were caused and brought about by means and

conditions entirely foreign to riding upon said train at

the said time, or an effort to alight therefrom:; and that

whatever sums of money or money, if any, said plaiutiffs,

or either of them, have expended for nursing, medical at-

tendance or medicine or either of them, were expended

on account of injuries which plaintiff Mary E. Nicolson

had received either before or after the occurrence ofwhich

plaintiffs complain, and by the physical condition she was

in prior to the said occurrence, for which this defendant

is in no wise responsible, and which had and have no con-

nection whatever with the occurrence of which plaintiffs

complain.

Wherefore, defendant prays that it may go hence with-

out day and recover of and from plaintiffs its costs and

disbursiements herein.

STEPHENS & BUNN,

Attoruieys for Defendant.
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State of WashiDgton,
^

County of Spokane. |

John M. Bunn, being, first duly sworn, upon oath de-

poses and says: That he is one of the attorneys for the

above-named defendant in the above-entitled action, and

makes this affidavit of verification for it and on its be-

half, for the reason that said defendant is a corporation

organized under the laws of the State of Wisconsin, and

is not organized or incorporated under the laws of the

State of Idaho, and no officer of said corporation is now

within the State of Idaho or within the State of Wash-

ington; that he has read the foregoing answer and know '.

the contents thereof; and that the same is true of his

own knowledge, except as to the matters therein stated

to be upon information or belief, and as to those matters

he believes it to be true.

JOHN M. BUNN.

Subscribed and sworn to before me this 15th day of

November, 1899.

[Seal] E. T. WHITE.

Notary Public for the State of Washington, Residing at

Spokane, Washington.

[Endorsed] : No. 178. In the Circuit Court of the

United States District of Idaho, Northern Division.

Charles Nicolson et al., Plaintiff, vs. Northern Pacific By.

Co., Defendant. Answer. Filed November 16th, 1899.

A. L. Richardson, Clerk. By M. Cozier, Deputy. Stephens

& Bunn, Peyton Block, Spokane, Washington, Attorneys

for Defendant.
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United Stahfi Circuit Court, Northern Division, District of
j

Idaho.

CHARLES NICOLSON and MAKY E.

NICOLSON,

vs.

NORTHERN PACIFIC RAILWAY

COMPANY.

)
Verdict.

We, the jury in the above-entitled cause, find for the

defendant, under the instruction of the Court.

C. H. BROCKMAN,

Foreman.

[Endorsed]: No. 178. United States Circuit Court,

Northern Division, District of Idaho. Charles Nicolson

and Mary E. Nicolson vs. Northern Pacific Railway Com-

pany. Verdict. Filed November 14, 1900. A. L. Rich-

ardson, Clerk.
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In the United States Circuit Court for the District of Idaho,

Northern Division.

CHARLES NICOLSON and MARY E.

MCOLSON,

Plaintiffs,

vs.
No. 178.

NORTHERN PAOIFIC RAILWAY

COMPANY,

Defendant.

Judgment.

The above-entitled action c ominn^ on regularly for trial

on the 13th day of November, 1900, and plaintiffs appear-

ing by their counsel W. W. Woods, Esq., and Messrs.

Forney and 3[oore, and the defendant by its counsel,

Messrs. Stephens & Bunn; and a jury of twelve persons

were regularly and duly impaneled and sworn to try the

case; and witnesses otn behalf of plaintiffs were sworn

and examined, and witnesses on behalf of defendant were

sworn and examined; and at the conclusion of the tes-

timony of both plaintiffs and defendant, the defendant

moved the Court for peremptory instructions to the jury

to find and return a verdict for the defendant, which

motion, after being duly considered by the Court, was by
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the Court sustained, and thereupon said jury, without

leaving the jury-box, returned the following verdict, to

wit:

United States Circuit Court, Northern Division, District of

;
Idaho.

CHARLES J^ ICOLSON and MARY E.

NICOLSON,

vs.

NORTHERN PACIFIC RAILWAY

COIMPANY.

(
Verdict

.

We, the jury in the above-entitled cause, find for the

defendant under the instruction of the Court.

C. H. BROGKMAN,
, Foreman.

Wherefore, by virtue of the law and by reason of the

premises aforesaid, it is ordered and i^djudged that plain-

tiffs, or either of them, have or take nothing by their ac-

tion herein, and that they go hence without day, and

that the Northern Pacific Railway Company, a corpora-

tion and defendant herein, do have and recover of and

from the plaintiffs Charles Nicolson and Mary E. Nicol-

son, and each of them, its costs and disbursements herein

expended and taxed in the sum of |288.85.

Done in opea court this 14th day of November, 1900.

JAS. H. BEATTY,

Judge.
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[Endorsed] : No. 178. In the Circuit Court of the

United States, District of Idaho, Northern Division.

Charles Nicolson and Mary E. Nicolson, Plaintiffs, vs.

Northern Pacific Railway Company, Defendant. Judcj-

ment. Filed November 14, 1900. A. L. Richardson,

Clerk. Stephens & Bunn, Peyton Block, Spokane, Wash-

ington, Attorneys for Defendant.

In the Circuit Court of the United States, Northern Division,

District of IdaJio.

CHARLES NICOLSON and MARY E.

NICOLSON,

Plaintiffs,

vs.
No. 178.

NORTHERN PACIFIC RAILWAY
COMPANY,

Defendant.

Clerk's Certificate to Judgment-Roll.

I, the undersigned clerk of the United States Circuit

Court for the District of Idaho, do hereby certify that the

foregoing papers hereto annexed constitute the judg-

ment-roll in the above-entitled action.

Witness my hand and the seal of said Court affixed

1 his 14th day of November, 1900.

[Seal] A. L. RICHARDSON,

Clerk.



32 Charles Nicolson and Mary E. Nicolson vs.

[Endorsed]: No. 178. United States Circuit Court,

Northern Division, District of Idaho. Charles Nicolson

and Mary E. Nicolson vs. Northern Pacific Railway Com-

pany. Judgment-roll. Filed November 14, 1900. A. L.

Richardson, Clerk.

In the Circuit Court of the United States, in and for the Dis-

trict of Idaho, Northern Dimsion.

CHARLES NICOLSON and MARY E.

NICOLSON,

Plaintiffs,

vs.

NORTHERN PACIFIC RAILWAY

COMPANY,

Defendant.

Stipulation and Order as to Bill of Exceptions.

It is hereby agreed by and between the parties to the

above-entitled action, by their respective attorneys, that

the defendant herein, to wit, the Northern Pacific Rail-

way Company, may have up to and until the 31st day

of January, 1901, in which to take its exceptions, if any

it have and propose its amendments, if any it hare, to

the proposed bill of exceptions served herein by the plain-
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tiffs on the 8th day of January, 1901, instead of the five

days provided for in rule No. 39 of this court.

Dated this 11th day of January, 1901.

W. ^V. WOODS,
FOKNEY & MOORE,
Attorneys for Plaintiffs.

STEPHENS & BUNN,

Attorneys for Defendant.

Order. /

Upon filing and reading the above stipulation, and the

Court being advised in the premises, it is hereby

Ordered, that the time within which defendant North-

ern Pacific Kailway Company may take its exceptions,

if any it hav€% and propose its amendments, if any it have,

to the proposed bill <)f exceptions filed herein by plain-

tiffs, be, and the same is hereby, extended to an<l includ-

ing the 31st day of January, 1901.

Done in open court this ITtli day of January, 1901.

JAS. H. REATTY,

Judge.

[Endorsed]: No. 178. In the Circuit Court of the

United States, District of Idaho, Northern Division.

Charles Nicolson et ux.. Plaintiffs, vs. N. P. Ky. Co., De-

fendant. Stipulation and Order. Filed January 17th,

1901. A. L. Richardson, Clerk. Stephens & Bunn, Pey-

ton Block, Spokane, Washington, Attorneys for Defend-

ant.
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In the Circuit Court of the United States, in and for the North-

ern Division of the District of Idaho.

OHARLElS NIOOLSON and MARY E.

NICOLSON,

Plaintiffs,

vs.

NORTHERN PACIFIC RAILWAY

COMPANY,

Defendant.

Bill of Exceptions.

Be it remembered that on the 7th day of November,

A. D. 1899, there was duly filed in the Circuit Court of

the United States for the District of Idaho a transcript

of record from the District Court of the First Judicial

District of the State of Idaho, in and for the county of

Shoshone, in words and figures as follows:
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In the District Court of the First Judicial District of the

State of Idaho, in and for the County of (Shoshone.

CHARLES NICOLSON and MARY E. \

NICOLSON,

vs.

NORTHERN PACIFIC RAILWAY

COMPANY.

y Complaint.

Plaintiffs complain and allege:

1. That at all times hereinafter stated plaintiffs were,

and still are, husband and wife, and sustain the relations

of husband and wife toward each other.

2. That at all times hereinafter stated the defendant

was, and still is, a corporation duly organized and exist-

ing under the laws of the State of Wisconsin, and the

owner of a certain railroad, together with the track, roll-

ing stock, and other appurtenances thereto belonging;

and was a common carrier of passengers thereupon for

hire between the city of Wallace and the station of Man-

chester known as Granite, in the county of Shoshone,

State of Idaho. That Manchester was the name of the

station, but the place was and is called Granite.

3. That on the 28th day of January, 1899, the defend-

ant, in consideration of the sum of ten cents then paid to
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it by the plaintiff Mary E. Nicolson therefor, undertook

and agreed as such common carrier to transport and con-

vey the plaintiff Mary E. Nicolson from Wallace to Man-

chester station or Granite, a station on the railway afore-

said, as a passenger, and the plaintiff Mary E. Nicolson

thereupon entered one of the cars of the defendant afore-

said to be conveyed as aforesaid from Wallace to Man-

chester or Granite aforesaid.

4. That while the plaintiff Mary E. Nicolson was such

passenger at the Manchester or Granite station of said

railway and being still thereon, to wit, on the platform on

said car, the said car was, through the neglect of defend-

ant, suddenly put in motion without allowing said plain-

tiff time to get off, and in consequence thereof, and in

consequence of the defect and insufficiency of the plat-

form of said company at said Granite station, and of the

couplings connecting said car with the other cars of the

same train, and in further consequence of the insufficient

and imperfect means provided for giving the alarm pre-

paratory to starting said train, and of the negligence and

carelessness of said defendant in running said train, the

said plaintiff Mary Nicolson was violently thrown off the

car aforesaid upon the ground adjacent to the railroad

track and sustained great injury, to wit, great pain in

the back and groin and serious internal injury. That

thereby the plaintiff Mary E. Nicolson was put to great

pain and was, and still is, as she believes, permanently

injured; and plaintiffs were compelled to expend four

hundred dollars for medical attendance and the sum of

one hundred dollars for nursing and attendance.
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5. That by reason of the injuries aforesaid plaintiff

Mary E. Nicolson was compelled to go to the Providence

Hospital, where she remained eleven days, at an expense

of $23 dollars; and thereafter was under treatment by

Dr. I. L. Magee at her home in Granite and elsewhere at

an expense of |40 dollars; and thereafter on the 20th

day of April, 1899, plaintiff Mary E. Nicolson was com-

pelled by her said injuries to go to the Deaconess' Home
and Protestant Hospital in Spokane, where she was un-

der treatment by Dr. Libby, and remained there at an ex-

pense of three hundred and fifty dollars.

6. That in the act of getting off from said car as afore-

said the plaintiff exercised and observed all due and

proper care and precaution.

7. That plaintiffs have been damaged by reason of the

injuries aforesaid in the sum of thirty-five thousand dol-

lars.

Wherefore, plaintiffs pray judgment against defend-

ant for the sum of thirty-five thousand dollars, with in-

terest thereon, and the costs of this action.

W. W. WOODS,

Attorney for Plaintiffs.

State of Idaho, "]

> ss.

County of Shoshone. J

Mary E. Nicolson, being first duly sworn, says that she

is one of the plaintiffs in the above-entitled action ; that

she has read the foregoing complaint and knows the state-

ments therein, and that the same is true of her own knowl-

edge.

MARY E. NICOLSON.
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Subscribed and sworn to before me this 2d day of Oc-

tober, 1899.

[Seal] , , ,
A. G. KERNS,

Notary Public.

[Endorsed] : (Title of Court and Cause). Complaint.

Filed October 9, 1899, at 10 o'clock A. M. Horace

Davenport, Clerk District Court. By Chas. A. Ervin,

Deputy Clerk. W. W. Woods, Attorney for Plaintiff.

In the District Court of the First Judicial District of the

State of Idaho, in and for Shoshone County.

CHARLES NICOLSON and MARY E.

NICOLSON,

Plaintiffs,

vs.

NORTHERN PACIFIC RAILWAY

COMPANY,

Defendant.

Summons.

The State of Idaho, to Northern Pacific Railway Com-

pany, Defendant.

You are hereby notified that there is now on file in the

office of the clerk of the District Court of the First Ju-
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dicial District of said State, in Wallace, county of Sho-

shone, the complaint of the above-named plaintiffs, where-

in judgment is demanded against you for the sum of thirty-

tive thousand dollars, with interest thereon and the costs

of this action.

Plaintiffs allege that at all times hereinafter stated

plaintiffs were, and still are, husband and wife; that the

defendant was, and still is, a corporation duly organized

and existing under the laws of the United States of Amer-

ica, and the owner of a certain railroad, together with

track, rolling stock, and other appurtenances thereto be-

longing, and was a common carrier of ])asspn;;erH for hiro

thereupon between the city of W'alhu-o niid the station

of ^Manchester, known as Granite, in the county of Sho-

shone, State of Idaho; that Manchester was the name of

the station, but the place was and is calletl Granite; that

on the 28th day of January, 1899, the defendant, in con-

sideration of the sum of ten cents then paid to it by the

plaintiff Mary E. Nicolson therefor, undertook and agree<l

as such common carrier to transport and convey the plain-

tiff Mary E. Nicolson from Wallace to Manchester station

or Granite, a station on the railway aforesaid, as a passen-

ger, and the plaintiff Mary E. Nicolson thereupon entered

one of the cars of the defendant aforesaid to be conveyed

as aforesaid from Wallace to Manchester or Granite

aforesaid. That while the plaintiff I\Iary E. Nicolson was

such passenger at the Manchester or Granite station on

snid railway, and being still thoroon, t(» wit. on tlie plat-

form of said car, the said car was, through the neglect

of defendant, suddenly put in motion without allowing

said plaintiff time to get off, and in consequence thereof.
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and in consequence of the defect and insufficiency of the

platform of said company at said Granite station, and of

the couplings connecting said car with the other cars of

the same train, and in further consequence of the insuffi-

cient and imperfect means provided for giving the alarm,

preparatory to starting said train, and of the negligence

and carelessness of said defendant in running said train,

the said plaintiff Mary Nicolson was violently thrown off

the car aforesaid upon the ground adjacent to the rail-

road track and sustained great injury, to wit, great pain

in the back and groin and serious internal injury; that

thereby the plaintiff Mary E. Nicolson was put to great

pain, and was, and still is, as she believes, permanently

injured; and plaintiffs were compelled to expend four

hundred dollars for medical attendance and the sum of

one hundred dollars for nursing and attendance; that by

reason of the injuries aforesaid plaintiff Mary E. Nicol-

son was compelled to go to the Providence Hospital, where

she remained eleven days, at an expense of $23, and there-

after was under treatment by Dr. I. L. Magee at her

home in Granite and elsewhere at an expense of |40, and

thereafter, on the 20th day of April, 1899, plaintiff Mary

E. Nicolson was compelled by her said injuries to go to the

Deaconess' Home and Protestant Hospital in Spokane,

where she was under treatment by Dr. Libby, and re-

mained there at an expense of $350. That in the act of

getting off from said car as aforesaid the plaintiff exer-

cised and observed all due and proper care and precau-

tion. That plaintiffs have been damaged by reason of the

injuries aforesaid in the sum of thirty-five thousand dol-

lars.
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Wherefore, plaintiffs pray judgment as aforesaid.

And you are also notified that unless you appear and

answer to said complaint within ten days after the ser-

vice hereof, if served within Shoshone County, and with-

in twenty days if served out of said county, but within

said Judicial District, and within forty days if served out

di said District (exclusive of the day of service), the

plaintiff will take default against you and apply to the

Court for the relief demanded in the complaint on file

herein.

Given under my hand and the seal of the District Court

of the First Judicial District of the State of Idaho, in and

for Shoshone County, this 9th day of October, A. D. 1899.

[Seal] HORACE M. DAVENPORT,
Clerk.

By Chas. A. Ervin,

Deputy Clerk.

Office of the Sheriff of Shoshone County,
|^

State of Idaho.
J

I hereby certify that I received the \vathin summons

on the ninth day of October, A. D. 1899, and personally

served the same on the ninth day of October, A. D. 1899,

on the Northern Pacific Railway Company, being the de-

fendant named in the said summons, by delivering to and

leaving with M. H. Hare, agent of said defendant per-

sonally, in the city of Wallace, county of Shoshone, a copy

of said summons, and with defendant, Northern Pacific
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Railway Company a true and correct copy of the com-

plaint in the action named in said summons.

Dated this 18th day of October, A. D. 1899.

ANGUS SUTHERLAND,
Sheriff.

By J. C. McDiarmid,
' Deputy.

[Endorsed] : Original. No. 1437. Summons. (Title of

Court and Cause.) Filed on return October 18, 1899.

Horace M. Davenport, Clerk. Chas. A. Ervin, Deputy

Clerk. W. W. Woods, Attorney for Plaintiff.

In the District Court of the First Judicial District of the

State of Idaho, in and for Shoshone County.

CHARLES NICOLSON and MARY E. \

NICOLSON,

Plaintiffs,

vs.

NORTHERN PACIFIC RAILWAY

COMPANY,

Defendant.

Petition for Removal to the Circuit Court.

Petition for Removal to the Circuit Court of the United

States, Ninth Judicial Circuit, District of Idaho, North-

ern Division.
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To the District Court of the First Judicial District of the

State of Idaho, in and for Shoshone County, and to

Honorable Alexander E. Mayhew, Judge of said

Court

:

Your petitioner. Northern Pacific Railway Company, re-

spectfully shows to this Honorable Court

:

That it is the defendant in this suit.

That it was at the time of the commencement of this

suit, and is now, a corporation, organized and incorporated

under the laws of the State of Wisconsin.

That the matter and amount in dispute and controversy

in this suit exceeds, exclusive of interest and costs, the

sum or value of two thousand dollars, to wit, the sum of

thirty-five thousand dollars.

That said suit is of a civil nature, the character of which

is for the recovery of damages on account of personal in-

juries.

That the controversy in said suit is wholly between citi-

zens of different States, to wit, between your petitioner,

whichaverstliat it was at the time of the beginning of this

suit, and still is, a corporation organized and incorporated

under the laws of the State of Wisconsin, and that it was

not at said date and is not now organized or incorporated

under the laws of the State of Idaho, and the said plain-

tiffs, each of whom was, as your petitioner avers, at the

beginning of this suit, and each of whom is now, as your

petitioner avers, a citizen of the State of Idaho.

Atid your petitioner offers and files herewith a bond with

good and sufficient surety, for its entering in said Circuit

Court of the United States, for the Ninth Judicial Circuit,

District of Idaho, Northern Division, on the first day of its
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next session, or within twenty (20) days from the filing

hereof, a copy of the record in this suit, and for paying all

costs that may be awarded by said Circuit Court, if said

Court shall hold that this suit was wrongfully or improp-

erly removed thereto.

And your petitioner prays this Honorable Court to pro-

ceed no further herein, except to make an order for the

removal of this cause to said Circuit Court, and to ac-

cept said surety and bond, and to cause the record herein

to be removed into said Circuit Court of the United States,

for the Ninth Judicial Circuit, District of Idaho, Northern

Division.

And it will every pray.

NORTHERN PACIFIC RAILWAY COMPANY,
Petitioner.

By STEPHENS & BUNN,

Its Attorneys.

STEPHENS & BUNN,

Attorneys for Petitioner.

State of Washington,
ŝ. Be

County of Spokane. j

Jno. W. Hill, being first duly sworn, upon oath deposes

and says

:

That he is general agent of the Northern Pacific

Railway Company, the defendant above-named, located

and residing at Spokane, Spokane County, Washington,

and makes this affidavit of verification for and on behalf of

said defendant ; that he has read the above and foregoing

petition for removal and knows the contents thereof ; and

that the same is true, as he verily believes.

JNO. W. HILL.
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Subscribed and sworn to before me this 17th day of Oc-

tober, 1899.

[Seal] E. T. WHITE,
Notary Public for Washington, Residing at Spokane,

Washington.

[Endorsed]: No. 14.^7. (Title of Court and Cause.)

Petition for Removal to United States Circuit Court.

Filed October 19, 1899. Horace M. Davenport, Clerk. By

Chas. A. Ervin, Deputy. Stephens & Bunn, Peyton

Block, Spokane, Washington, Attorneys for Defendant.

lu the District Court of the First Judicial District of the

IStatc of Idaho, in and for t^^Jioshone Comity.

CHAR1.es NIOOLSON and MAKY E.

NICOLSON,

Plaintiffs,

vs.

NORTHERN PACIFIC RAILWAY
(X)MPANY,

Defendant.

Bond on Removal.

Know all men by theste presents, that we. Northern

Pacific Railway Company, as principal, and Jno. P. Voll-

mer, as surety, are holden and stand firmly bound unto

Charles Nicolson and Mary E. Nicolson. his wife, the

above-named plaintiffs, in the penal sum of two hundred

and fifty dollar-s, for the payment whereof, well and truly

to be made, unto the said Charles Nicolson and Mary E.

Nicolson, his wife, their heirs, representatives, and as-
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sdgns, we bind ourselves, our heirs, representatives, suc-

ress/ors, and assigns, jointly and severally, firmly by these

presents.

Upon condition, nevertheless, that whereas the said

Northern Pacific Railway Company, the defendant in the

above-entitled suit, has filed its; petition in the District

Court of the First Judicial District of the Statte of Idaho,

in and for Shoshone Couuty, for the removal of a ceutain

cause therein pending, wherein the said Charles Nicol-

son and Mary E. Nicolson, his wife, are plaintiffs, and

the said Northern Pacific Railway Company, is defend-

ant, to the Circuit Court of the Uuited States, for the

Ninth Judicial Circuit, District of Idaho, Northern Di-

vision thereof:

Now, if the said Northern Pacific Raiilway Company

shall enter in the said Circuit Court of the United States,

on the first day of its next session or within twenty days

(20) from the filing of said petition for removal, a copy

of the record in the said siuit, and shall well anjd truly

pay all costs that miay be awarded by the said Circuit

Court of the United States, if aaiid Court shall hold that

said suit was wrougfully or improperly removed thereto*,

then this obligation shall be void; otherwise it shall re-

main in full force anid eft'ect.

In witness whereof, we, the said parties, Northern Pa-

cific Railway Company and Jna. P. Vollmer have here-

unto set our hands and seals, this I'Tth day of October,

1890.

NORTHERN PACIFIC RAILWAY COMPANY. [Seal]

By STEPHENS & BUNN,
Its Attorneys.

^' ? ^? JNO. P. VOLLMER. [Seal]
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State of Idaho, ~]

y ss.
County of Nez Perce.

J

Jno. P. Vollmer, being first duly sworn, deposes and

says: That he is the surety on the above and foregoing

obligation; that he is a resident and freeholder within

the State of Idaho, and is worth more than the sum of

ii^xf hundred and fifty dollars, over and above all just

debts and liabilitiesi, and exclusive of property exempt

from execution, in property situate within the State of

Idaho.

JNO. P. VOLLMER.

Subsciribed and sworn to before me this 17th day of

October, 1899.

[Seal] JAMES E. BABB,

Notary Public in and for Nez Perce County, Idaho.

[Endorsed]: No. 1437. (Title of Court and Cause.)

Bond on Removal. Filed October 19, 1899. Horace M.

Davenport, Clerk. By Chas. A. Ervin, Deputy. Stephens

& Bunn, Peyton Block, Spokane, Washington, Attorneys

for Defendant.
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In tJte District Court of the First Judici^jJ District of the

^tate of Idaho, in and for Shoshone County.

CHARLES NICOLSON and MARY E. ^

NICOLSON,

Plaintiffs,

VQ
Y No. 1437.

NORTHERN PACIFIC RAILWAY

COMPANY,

Defendant. ^

Order for Removal.

The defendant herein having, within the time provided

by law, filed its petition for removal of this cause to the

Circuit Court of the United States, for the District of

Idaho, Northern Division thereof, and having at the same

time offered its bond in the sum of two hundred and fifty

dollars, with J. P. Vollmer, good and sufficient surety,

pursuant to statute, an.d con:ditioned according to law:

Now, therefore, this Court does hereby accept and ap-

prove said bond and accept said siirety, and does order

that this cause be removed for triaj to the next Circuit

Court of the United States for the District of Idaho,

Northern Division thereof, and that all other proceedings

of this Court herein be stayed.
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Done at Chambers at Wallace, Idaho, this 19th day of

October, 1899.

A. E. MAYHEW,
Judge.

On the day of October, 1899, the above order was

presented to rae for signSiture and the petition and bond

on removal herein presented for approval after filing.

Done at Chambers in Wallace, Idaho, October

1899.

Judge.

[Endorsed]: No. 1437. (Title of Court and Cause.)

Order of Removal. Filed October 19, 1899. Horace M.

Davenport, Clerk. By Chas. A. Ervin, Deputy. Stephens

& Bunn, Peyton Block, Spokane Washington; Attorneys

for Defendant.
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In the District Court of the First Judicial District of the

i^tate of Idaho, in and for the County of Shoshone.

CHARLES NICOLSON and MARY E.

NICOLSON,

Plaintiffs,

vs.

NORTHERN PACIFIC RAILWAY

COMPANY,

Defendant-

State of Idaho,

County of Shoshone.

Certificate.

ss.

I, Horace M. Davenport, Clerk of the District Court of

the First Judicial District of tlie State ctf Idaho, in and

for the County of Shoshone, do hereby certify the forego-

ing to be a true, full, perfect and correct copy of the fol-

lowing papers on file in my office in the above-entitled

cauae, constituting the record in said cause, to wit : Com-

plajint, filed October 9, 1899; Summons^ filed on return'

October 18, 1899: Petition for Removal, filed October 19,

1899; Bond on Removal, filed October 19, 1899; Order of

Removal, filed October 19, 1899—As full, true, correct
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and complete as the same now remain on file in my office

and in my custody.

In testimony whereof, I hereunto siet my hand and af-

fixed the seal of said District Court this 20th day of Octo-

ber, A. D. 1S99.

[Seal] HORACE M. DAVENPORT,

Clerk District Court, Shoshone County, Idaho.

By Chas. A. Ervin,

Deputy Clerk.

[10c I. R. Stamp affixed and canceled.]

[Endorsed] : No. 178. (Title of Court and Cause.)

Transcript of Record on Removal from the District Court

of the First Judicial District of the State of Idaho in and

for the County of Shoshone. Filed November 7th, 1S99.

A. L. Richardson, Clerk.
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In the Circuit Court of the United St<ites, in and for the North-

ern Division of the District of Idaho.

CHARLES NICOLSON and MARY E.

NICOLSON,

Plaintiffs,

vs

NORTHERN PACIFIC RAILWAY

COMPANY,

Defendant.

And on the 7th day of November, A. D. 1899, the no-

tice of the filing of said transcript having been made and

filed, said cause being docketed and the appearance of

counsel for defendant entered, thereafter, to wit, on the

16th day of November, A. D. 1900, the defendant filed its

answer herein, in words and figures as follows, to wit:
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In the Circuit Court of the United States, in and for the

Ninth Judicial Circuit, Districl of Idaho, Northern

Division.

CHARLES NIOOLSON and MARY E.

NICOLSON,

Plaintiffs,

vs.

NORTHERN PACIFIC RAILWAY

COMPANY,

Defendant.

Answer.

Comes now the above-named defendant, North<n*n Pa-

cific Railway Company, and answering the complaint of

plaintiffs herein alleges:

I.

That as to the allegation in paragraph one (1) of said

complaint, that plaintiffs were at all times in said com-

plaint stated, and still are husband and wife and sus-

tained such relation to each other this defendant has no

information or belief with reference thereto sufficient to

enable it to answer, and therefore denies said allegation,

n.

As to the allegation in paragraph two (2) of plaintiff's

complaint contained, this plaintiff' denies that it is, or
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ever was a corporation duly or at all existing under the

laws of the United States of America and admits the

other allegations in said paragraph contaiined.

III.

This defendant denies that it did, on the 28th day of

January, 1899; or at any other time, in consideration of

the sum of ten cents or any other sum, or at all, paid to

it by plaintiff Mary E. Nicolson, or by any other person or

at all, undertake or agree, as common carrier, or at all, to

transport or convey the said Mary E. Nicolson from Wal-

lace, Idaho, to Manchester or Granite station or from

any other point or points on its said railway as a

passenger or otherwise, or at all, but admits that said

plaintiff Mary E. Nicholson entered one of the cars of

this defendant on said date at the city of Wallace, Idaho.

IV.

As to the allegationsi in paragraph four (4) of said com-

plaint contained, this defendajit denies that said plain-

tiff Mary E. Nicolson was a passeniger on the said train;

and denies that while at Manchester, or Graniite, or

either of them, on said railway, and plaintiff being on the

said train or on the platform of said car, or any car, said

train or said car, or any car, was suddenly or at all put

in motion by or through the negligence of the defendant,

or otherwise, without allowing said plaintiff Mary E.

Nicolson time to get off, or at all ; and denies that there

was any defect or insufficiency, or either of them, in the

platform of said company at said Granite station; and

denies that there was any defect or insufficiemcy, or either
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of them, in the couplings eonnectinig- said car with other

cars of said train; and denies that there was any

insufficient or imperfect means provided for giving

alarms preparatory to starting said train; and de-

nies that there was any negligence or carelessness,

or either of them, of the said defendant, or its

agents or servants or employees, or either of them,

in running said train; and denies that said train was sud-

denly or at all put in motion without allowing said plain-

tiff Mary E. Nicolson time to get oft'; and denies that

said plaintitf Mary E. Nicolson at said time or place, or

at all, was violently or otherwise thrown oft' siaid car, or

any car, on the ground, or at all either in consequence of

any defect or infiufficiency of the platform or of the coup-

lings connecting cars, or in consequence of any insuffi-

cient or imperfect means of giving alarms, or in conse-

quence of any negligience or carelessness, or either of

them, in running said train, or sustained great or any in-

jury, or either of them; and denies that she thereby or

at all sustained great or any pain in the back or groin,

or either of them, or any serious or any internal or other

injury whatever; and denies that thereby or at all said

plaintiff Mary E. Nicolson was put in great or any pain;

and denies that she still is, or ever was> permanently in-

jured, or injured in any degree whatever.

Asi to the allegation that plaintiffs were compelled to

expend four hundred dollars for medical attendance and

one hundred dollars for nursing and attendance, this de-

fendant has no information or beliefwith reference there-

to or either of them, and therefore it denies said
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allegations and each of them, and denies that

plaintiffs, or either of them, were compelled to or did exr

pend the sum of four hundred dollars or any sum for

medical attendance, or the sum of one hundred dollars

or any sum for nursing or attendance. Defendant al-

leges in this behalf that plaintiffs, or either of them,

were not compelled to expend any sum whatever for

medical attenda,nce or for nursing or attendance, or either

of them, in consequence of any injury received at the said

time and place, or at any time or place, either through

the negligence or carelessness of this defendant, or its

agents or servants; or employees, or any of them, or at all.

Aa to the aUegaitiion in paragraph five (5) of said com-

plaint contained, that plaintiff Mary E. Mcolson was

compelled to go to Providence Hospital and remain there

eleven days at an expense of twenty-three dollars, this

defendant has no information or belief with reference

thereto sufficient to enable it to answer said allegation,

and defendant therefore denies that by reason of t^e in-

juriea aforesaid, or any injury or injuries, or for any rea-

son, or art all, plaintiff Mary E. Nicolson was compelled

to or did go to the Providence Hospital or any hos-

pital; and denies that she remained at said Providence

Hospital or any hospital for eleven days, or for any num-

ber of days, or at all, at an expense of twenty-three dol-

lars, or any expense whatever.

As to the allegation in said paragraph five (5) that

plaintiff Mary E. Nicolaon was thereafter under treat-
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ment by Dr. I. L. Magee at her lioruie iu Granite at aa

expense of forty dollars, this defendant has no informa-

tion or belief with reference thereto sutiicient to enable

it to answer said allegation; and it therefore denies that

plaintiff Mary E. Nicolson was thereafter or at any time,

or at all, under treatment by Dr. I. L. Magee, or any

other doctor or physician or surgeon or person whomso--

ever, at her home in Granite, or elsewhere, or at all, at

an expense of forty dollars or any other sum or amount

whatever or any expense.

As to the allegaition in said paragraph five (5) contained

that thereafter, on the 20th day of April, 1890, plaintiff

Mary E. Nicolson was compelled by her said injuries to

go to the Deaconess' Home and ProtevStant Hospital in

Spokane, where she was under treatment by Dr. Libby,

an'd remained there at an expense of three hundred and

fifty dollars, this defendant has no information or belief

with reference thereto sufficient to enable it to answer

said allegation; and it therefore denies that plaintiff

Mary E. Nicolson, on the 20th day of April, 1899, or at

any other date, was compelled to or did, by reason of her

said injuries, or any injuries or injury, or for any reason,

or at all go to the Deaconess' Home or Protestant Hos-

pital in S^pokane, or elsewhere, or to any home or hospital

or other place, to be under treatment by Dr. Libby, or

any other doctor or physician or surgeon or any other

person; and denies that she was under treatment by Dr.

Libby, or any other doctor or phy.<iician or surgeon or any

other person; and denies that she remained there or at

any place at an expense of three hundred and fifty dol-
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Jars, or any other sum or amiouait, or anj expense what-

ever.
;

VI.

As toi the allegation in paragra,ph six (6) of said com-

plaint contained, this defendant denies that in the act of

getting off from said car, or from ajiy car, as aforesaid,

or otherwise, the plaintiff exercised or observed all due

or proper care and precaution, and denies that plaintiff

at said time and in the act of getting off said car, or any

car, used any care or precaution or either of them.

VII.

As to the allegation of paragraph seven (7) of said com-

plaint, defendant denies that plaintiffs, or either of them,

have been damaged by reason of the injuries set forth in

said complaint, or by reasoai of any injuries or injury, in

the sum of thirty-five thousand dollars, or in any aum or

amiount whatever.

For a further and affirmative answer and defense, this

defendant alleges that whatever injury or injuries hap-

pened to said plaintiff Mary E. Nicolson at the time and

place mentioned in the complaint herein, if any injury or

injuries happened to her at all, were caused by her own

carelessness and negligence, and by and through her own

arct and conduct; and that by her own carelessness and

negligence at said time she contributed to and caused

whatever injuries or injury, if any, she received; and that

whatever injury or injuries, if any, she received art said

time and place or at any time or place, were caused with-

out any fault, negligence, or want of care, diligence, or

skill on the part of this defendant, or on the part of the
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servants, agents, workmen, or employees of &aid defend-

ant, or of either or any of them.

For a second further and ailirmative answer and de-

fense defendant alleges that said plaintilt' ]klary E. Nieol-

son, in attempting to lea\e sadd train at the said time

and place, assumed all the risk and danger incidend:

thereto.

For a third and further affirnmtive defense, defendant

alleges that plaintiff }>h\ry E. Nicolson suffeiied no injury

whatever from the occurrence of wliich she complains,

and that if she has suffered any of the injuries of which

she complains, or either of them, ssuch injuries and each

of them were caused and brought about by means and

conditions entirely foreign to riding up(m said train at

the said time, or an effort to alight tiierefrom; and that

whatever sums of money (tr money, said plaintiffs,

or either of them, have expended for nursing, medical at-

tendance or medicine or either of them, were expended

on account of injuries which plaintiff Mary E. Nicolson

had received either beforeor after the occurrence of whicli

plaintiffs complain, and by the physical candition she was

in prior to the said occurrencts for which this defendant

was in no wise responsible, and which had and have no

connection whatever with the occurrence of which plain-

tiffs complain.

Wherefore, defendant prays that it may go hence with-

out day and recover of and from plaintiffs its costs and

disbursements herein.

STEPHENS & BUNN,

Attorneys for I>efendant.
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State of Washington, ^

County of Spokane. j

John M. Bunn, being first duly sworn, upon oath de-

poses and says: That he is one of the attorneys for the

above-named defendant in the above-entitled action, and

makes this affidavit of verification for it and on its be-

half, for the reason that said defendant is a corporation

organized under the laws of the State of Wisconsin, and

is not organized or incorporated under the laws of the

State of Idaho, and no officer of said corporation is now

within the State of Idaho or within the State of Wash-

ington; that he has read the foregoing answer and knows

the contents thereof; and that the same is true of his

own knowledge, except as to the matters therein stated

to be upon information or belief, and as to those matters

he believes it to be true.

JOHN M. BUNN.

Subscribed and sworn to before me this 15th day of

November, 1899.

[Seal] E. T. WHITE.

Notary Public for the State of Washington, Residing at

Spokane, Washington.

[Endorsed] : No. 178. (Title of Court and Cause.) An-

swer. Filed November 16th, 1899. A. L. Richardson,

Clerk. By M. Cozier, Deputy. Stephens & Bunn, Peyton

Block^ Spokane, Washington, Attorneys for Defendant.
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In the Circuit Court of the United States, District of Idaho,

Northern DiviMon. I

Before, Hon. JAMBS H. BEATTY, Judge, and a Jnry.

CHARLES JsIOOLSON and MARY E.

NICOLSON,

TS.

Plaintiffs,

NORTHERN PACIFIC RAILWAY,

COMPANY,

Defendant.

(
Testimony.

The above-entitled action came on to be heard at Mos-

cow, Idaho, November 13th, 1900.

Messrs. Forney & Moore and W. \V. Woods, Esquire,

appeared on behalf of plaintiffs; Messrs. Stephens &
Bunn, by H. M. Stephens, Esquire, on behalf of defend-

ant.

It was stipulated and agreed that either party shall

hnve sixty days after the conclusion of the trial in which

.to prepare and serve a bill of exceptions, and which stipu-

lation was duly approved by the Court.

Thereupon a jury were impaneled and swom^to well

and truly try the cause.

Thereupon the following testimony was given upon

the trial of said cause, and none other:
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PLAINTIFF^S EVIDENCE.

SAMUEL ELLISON, sworn on behalf of plaintiffs, tes-

tified as follows:

Direct Examination.

(By Mr. FOKNEY.)

Q. Mr. Ellison, where do you live?

A. I live at the Mammoth mine, about a mile from

Burke.

Q. How long have you lived there?

A. I have been up at that mine aboait fourteen months.

Q. What is your business or occupation?

A. Laborer in the mine.

Q. How long have you been engaged in that occupa-

tion? A. About fourteen months.

Q. Do you know Mary E. Nicolson or Charles Nicol-

son, the plaintiffs in this case?

A. Yes, sir, I know them now. ... /,

Q. How long have you known them?

A. I guess about a year.

Q. Where were you on or about the 28th day of Janu-

ary, 1899? A. I was at Manchester.

Q. What is that place commonly called, popularly

known as? A. I was at Manchester.

Q. How far is that from Wallace?

A. It is a little over three miles, very little,

Q. What were you doing at that time?

A. I was working for the railroad company.

Q. In what capacity?

A. Working on the section, track work. -
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Q. How long had you been at work there?

A. For the railroad company?

Q. Yes, sir.

A. Well, I had commenced in November and I work-

ed until next July.

Q. On the 28th of January, 1899, state what you

know, if anythino, relative to the stoppage of that train

at Manchester.

A. We had a push-car, the section crew had a push-

car tied behind the train.

Q. Where had you put on that push-car?

A. About a mile this side of Wallace, where there

has been a cut-off of the Northern Pacific.

Q. Were you engaged at work at that point?

A. Yes, sir.

Q. And the section crew? A. Yes, sir.

Q. How many of you?

A. I don't remember just how many there were;

sometimes they were not all along; I think it was about

four, three or four, maybe five; I don't remember just ex-

actly.

Q. How many of you were on that push-car that even-

ing? A. There were four, I guess.

Q. Who were they?

A. There was myself and Bob Hadley and John—

I

don't remember his surname, and a fellow named Dood-

ack.

Q. How was that car fastened to the train?

A. The rope would be through the link or the coup-

ling pin, around it, and one of the men would generally
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hold the rope, the end of the rope; we would not gen-

erally tie it, you know.

Q. How far was that push-car generally run from the

other car? A. About eight or ten feet, I guess.

Q. In what position on that push-car were you sitting

at the time of its arrival at Granite?

A. I was sitting on the side.

Q. On which side with reference to the train running

up towards Gem, right or left hand?

A. Left-hand side.

Q. On which side of you was the town of Granite?

A. Left-hand side.

Q. What did you observe, if anything, upon your ar-

rival at Granite? •,

A. As the train stopped there was a moment, Mrs.

Nicolson came out to get off, and she had not got on to

the ground until the train started and caused her to fall

against the ground. Her little boy was coming out be-

hind her, and it was moving a little fast then, and this

man Hadley caught the boy before he could jump off

—

he was on the steps—and helped him down.

Q. You may state if you saw the woman fall.

A. Yes, sir, I saw her fall.

Q. How did she fall, with reference to the track?

A. She fell from the track a piece.

Q. Was it daylight on the arrival of the train?

A. Yes, sir.

Q. What portion of her body struck the ground, did

you see?

A. She fell with her body against the ground.

Q. Did you see her get up? A. Yes, sir.
,
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Q. How long did that train stop there at that point?

A. Well, it just came to a stop and started again;

it was a very short time the first time.

Q. And did it stop the second time?

A. Yes, sir.

Q. How far did it pull up before stopping the sec-

ond time?

A. Oh, about fifty or one hundred feet, I guess, maybe

a car length.

Q. What took place at the second stop?

A. There was another lady got off.

Q. Did you see Mrs Nicolson as she walked down the

steps? A. Yes, sir.

Q. Could you describe to the jury the manner in

which she got down from the steps?

A. Well, she was coming down as fast as she could,

hold of those rods that they hold to, and she did not have

time to get onto the ground before it moved up hardly

—

or it moved up just as she was getting down.

Q. You may state if when the car first stopped there

—you saw Mrs. Nicolson fall and it started up the second

liiiio, did you hear any signals or any warning of any

kind, the first time it stopped?

A. No, I did not; it just stopped and started again.

Q. Could you describe to the jury as to whether that

was a quick start or not?

A. Yes, it was a quick start, the first stop, started

very quick afterwards; the next stop was longer.

Q. Was a longer stop? A. Yes, sir.

Q The second stop was the time you say the second

lady got off? A. Yes, sir.
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Q. You may state if you saw anyone there helping

her off?

A. No, there was no one helping her off; Hadley

helped the boy off.

il. Did you see the conductor or brakeman at that

iiiue, the first stop?

A. I don't remember seeing them, no, sir.

Q. Is this Mr. Hadley here, and what is the other

gentleman's name—John, you say?

A. John—I can't think of his surname.

Q. Were they the parties with you on the push-car,

two of the parties? A. Yes, sir.

Oross-Examination.

(By Mr. STEPHENS.)

Q. Where do you reside?

A. I reside at the Mammoth mine, about a mile from

Burke.

Q. Is Mr. Doodack here?

A. No, I have not seen him.

Q. Is he the one you mentioned as being the fourth

one? A. Yes, sir.

Q. You were working there under the name of EUi^

son at that time? A. Yes, sir.

Q. What part of the push-car were you on?

A. I was on the side of the car.

Q. Which side? A. The left-hand side.

Q. What part of the left-hand side, forward end or

rear end?

A. On the rear end; these other two men were oir the

front end.
I , i
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Q. Where were Doodack and Hadley?

A. Hadley was on one corner of the push-car and I

was on the other.

Q. On the left-hand side? A. Yes, sir.

Q Where was Doodack?

A. He was between me and Hadley on the push-car;

he was holding the brake.

Q. Kircher was over on the right-hand corner?

A. This John?

Q. Yes, sir.

A. Yes, sir, he was on the other side holding the

rope.

Q. Now, the push-car, is it as wide as the coach?

A. Yes, sir, it is nearly as wide.

Q. How much does it exten<l over the wheels?

A. I don't know exactly; it extends (vi^r, T guess, may-

be a foot.

Q. On each side.

A. Yes, sir, somewhere about that; I don't know ex-

actly.

Q. How high were the steps from where she stepped

onto the ground, the car steps?

A. I don't know exactly.

Q. Well, about what distance was that step?

A. I guess maybe twenty-five or thirty inches; some-

where along there.

Q. Down to the ground? A. Yes, sir.

The COURT.—That is, from the bottom step, you

mean? A. Yes, sir.

Q. When the car started up, on which side of the

steps was she?
J



68 Charles Nicolson and Mary E. Nicolson vs.

A. She was on the bottom step, just stepping off.

Q. You mean she had one foot off the step, or both

feet off the step when the ear started up?

A. That I could not say.

Q. Well, can you tell the jury whether the car

started before she got either foot off the step?

A. Well, I guess—yes, sir, it started about the time

she was getting off the step.

Q. I want to know if you can tell the jury; I don't

want your guess at it. Do you know whether she had

both feet on the lower step when the car started or did

not she? A. Yes, sir, I think she did.

Q. And the car started up while she was still on that

step? A. Yes, sir.

Q. And she got off after that, then?

A. Well, she was getting off; she was going down.

Q. I understand; she might have been getting off

when she was on the platform, too, might she not. She

commenced to get off as soon as she left her seat, didn't

she? A. Yes, sir.

Q. Now, she had not left the car steps when the car

started up, as I understand you?

A. Yes, she was going on to the ground from the bot-

tom step when the car started.

Q. She had one or both feet on that step, do you

think?

A. I think she had both off and swung down.

Q. Was she jumping or did she put one foot down

ahead of the other?

A. I don't remember about her putting one foot down

ahead of the other.
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Q. Were Doodack and Hadley in your line of vision?

You say they were right in front of you, were they not?

A. She was right in front of us.

Q. Those were all right in front of you, were they not?

A. One of them was, both of them—the other two

men were in front of me.

Q Now, how high is that push-car from the rail?

A. From the top of the car to the rail?

Q. Yes.
j

A. Oh, I don't know; it must be two feet or more.

Q. To the top of the push-car? A. Yes, sir.

Q. You said something about a quick stop there or

a quick start, which was it you said?

A. Well, they started— I said they started quick, just

came to a stop and was gone again.

Q. They had not more than stopped until they started

again? A. Not much more.

Q. She would not have had time then to come out of

the coach and get down off the steps before it started,

then?

A. She was swinging down when it started.

Q. Had it barely stopped when it started up again?

A. Well, it did not stop long enough for her to get

off.

Q. Now, just tell us, in seconds if you can, how long

it had stopped?

A. I could not say; I don't know for certain; I don't

know.

Q. Did you see her come out of the back door of the

coach? A. Yes, sir.

Q. Had the car stopped then?



'70 Charles Nicolson arid Mary E. Nicolson vs.

A. yes, it had stopped then.

Q. How long had it been stopped before she came out

of the rear door of the coach?

A. I don't know just how long; a very short time,

though.

Q. Well, long enough to have walked the distance of

a coach? A. ^o, sir.

Q. How far could a person have walked after that car

stopped until you saw her come out of that door?

A. I could not say how far.

Q. And it started off very suddenly?

A. Yes, sir.

Q. With a jerk?

A. Yes, it started with a jerk.

Q. Now, what per cent grade is that, Mr. Ellison?

A. I am not sure; I think it is called a four per cent

grade.

Q. As a matter of fact on a four per cent grade a

train can't start up quick, can it?

A. Yes, if it is a light train, not too heavy.

Q. It can start up very rapidly?

A. Yes, in places it can, some places not so steep as

pthprs.

Q. Right here it is a four per cent grade, as I under-

stajid you? A. It is called that.

Q. It looks like it, don't it?

A. Yes, sir, I guess about.

Q. In order to hold a train from going down hill he

would havp to have air-brakes on, would he not?

A. Yes, sir.
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Q. Do yon think he started the train up with the air-

brakes on? A. No, I would not think so.

Q. Did you notice the train sort of move back when the

air-brakes came off? A. No, sir, I did not.

Q. Just started right ahead quickly?

A. Yes, sir.

Q. Did you ever operate a train? A. No, sir.

Q. How long were you working there as a sectionman?

A. I commenced in November and worked until next

July at that time.

Q. November the preceding year? A. Yes, sir.

Q. Now, how did she fall down, on her face or how?

A. No, she kind of fell on her side and back.

Q. Which side?

A. I could not say just which side now.

Q. Which way was she facing when she fell?

A. She was facing towards the train.

Q. What do you mean by "toward the train"?

A. Up the grade ; I mean the way the train was going.

Q. Was she facing toward the engine or back toward

you?

A. No, she was facing the other way, towards the en-

gine.

Q. The car had not gained very much speed when she

undertook to get off and Hadley took the boy off the step?

A. No, it was moving fast.

Q. Moving how fast?

A. I could not state just how fast it was moving.

Q. Well, about how fast?

A. I guess it was too fast for the boy to get off.
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A. It would have been a good, fast walk; yes, at that

time, the time they were taking the boy off.

Q. Faster than you walk—almost instantly?

A. No, it would not go any faster than he could walk.

Q. What?

A. No, it was not going faster than a man could walk.

Q. Oh, it was not going fast? A. No.

Q. Did it go faster than a man could walk at any time,

from the time it pulled up until it stopped the second time?

A. Yes, sir; I think it was before it stopped the sec-

ond time.

Q. How far did they go?

A. I think they went about a hundred feet.

Q. That would be three car lengths?

A. Maybe more or maybe not so much; maybe a car

length.

Q. What do you say?

A. I never measured it; I never paid much attention

to it.

Q. You were observing pretty closely what happened

there, were you not? A. Not in particular, no, sir.

Q. Not in particular? A. No, sir.

Q. You observed Mrs. Nicolson very closely. Now,

can't you tell us more accurately about the speed of the

car and how far it went?

A. It was about a car length, I guess, maybe less.

Q. What is a car length, how many feet?

A. From thirty to forty feet.

Q. Now, what do you say, that it went one car length

or two car lengths or three car lengths?
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A. I did not measure ; I could not tell exactly just how

far it went; I think about a car length.

Q. About a car length. Where was this step in ref-

erence to some steps that go up to the Linn Hotel, the first

steps? A. The first steps?

Q. Yes. A. There were no steps there.

Q. There are some steps that go up to the Linn Hotel,

are there not? A. I don't know anything about that.

Q. You never saw those? A. No.

Q. How fast did you go over that road before that time,

and how fast since that time?

A. I went over it nearly every day before this time,

when they were working down that way.

Q. You went from above down towards Wallace to

work? A. Yes, sir.

Q. And never noticed those steps at all.

A. No, I have never noticed any steps there.

Q. There are none there, are there?

A. None that I know of.

Q. Was there snow on the ground?

A. Well, there was, but very little.

Q. How much?

A. Some places the ground was bare, some places a lit-

tle snow.

Q. How was it where she got off ?

A. There was no snow where she got off; there was

snow around though ; it had melted off in places.

Q. How far from the track before there was any snow?

A. I could not say, just a little, about in spots.
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Q Ske did not strike this spot of snow?

A. No, sir.

Q. Did she go entirely to the ground?

A. Yes, sir.

Q. Over on her left side?

A. I could not say just which side she fell on ; she fell

the way the train was running mostly; not right exactly

with, it either, but a little out.

Q. Did the train hit her, you think?

A. I think the steps might have jerked her down, her

having hold.

Q. Did she go under the steps? A. No, sir.

Q. The steps extended out beyond the car body?

A. Yes, sir, a little.

Q. How much? A. I don't know just how much.

Q. Well, about how much?

A. I would not think it extended more than six or eight

inches.

Q. You are pretty sure they extend that much?

A. They might and might not.

Q. Well, what do you say—do they or do they not?

A. I suppose they would extend out a foot, maybe.

Q. A foot beyond the car body? A. Yes, sir.

Q. You are pretty sure of that, are you?

A. Yes, sir; I am pretty sure; I am not sure—I never

measured it; I never paid much attention to it.

Q. You are sure she did not fall under the step?

A. No, she did not fall under the step.

Q. Did she put her right or left foot out first?

A. I could not say.
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Q. Do you know how she landed, on one foot or both?

A. I could not say that.

Q. Don't you know, as a matter of fact, the steps don*t

come out as far as the car body?

A. Maybe it don't ; I thought it did.

Q. Don't you know, as a matter of fact, that a person

having hold of the iron bar along the side of the car would

necessarily be clear of the car steps and all?

A. Well, having hold of the bar I think is what jerked

her down when she was coming dowTi.

Q. You say she was not jerked under the step?

A. No, not under the step.

Q. How could the steps hit her?

A. I can't say the steps hit her ; I said she got jerked

down by holding to the bar.

Q. You did not mean to be understood a while ago as

saying the steps did actually hit her then?

A. No, sir, I don't.

Q. You don't mean to say that anything hit her, then,

as I understand you now?

A. I said she got jerked down by having hold of those

rods.

Q. pidn't you say awhile ago that she got hit by the

steps? A. No, sir; I don't remember saying that.

Q. Well, you now say she did not get hit by the steps,

so far as you saw?

A. No, sir ; she was in front of the steps.

Q. She was in front of the steps?

A. Yes, sir ; right in front of them ; she could not very

well get hit by them ; she got jerked down by holding to

those bars.
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Q. Those bars, did she have hold of them, the front one,

with the right or left hand?

A. I think she had hold with both.

Q. One hand on each side? A. I think so.

Q. She had hold with both hands when the train started

up, then? A. Yes, sir; I think she did.

Q. Did she have any bundles?

A. I don't remember about her bundles.

Q. If she had had a bundle you would have seen it,

would you not?

A. I might, and not have remembered it.

Q. Did you see the other lady get off?

A. Yes, sir.

Q. How did you see her?

A. I don't remember just how she got off ; I seen her get

off, that is all.

Q. Which coach did she get off of?

A. She got off between these two coaches, you know the

upper end, and this lady got off at the back end of the train.

Q. It is usual when they have two coaches on stopping

at a place for them to get off, is it not, at the ends between

the two coaches? A. No, they get off anywhere.

Mr. FORNEY.—If the Court please, we object to that.

The COURT.—That might figure in this case, I can see

very plainly.

(Overruled.)

Q. You did not see the brakeman or conductor any-

where around, as I understand you?

A. I don't remember seeing them ; no, sir.
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Q. You did not hear the announcement of the station,

or anything of that kind?

A. No, sir ; I was not inside, I did not hear that.

Q. Where were you when you saw this other lady get

off the other coach? A. I was on the push-car still.

Q. Looking around at the side?

A. Yes, sir, I was looking around.

Q. What were you looking for then—just to see the peo-

ple get off?

A. Yes, and see what they were going to do.

Q. What did Mrs. Mcolson do when she fell or was

thrown off? A. She got up and went up the hill.

Q. Was she laughing or crying?

A. I could not say she was doing either one.

Q. Didn't you observe whether she was or not?

A. No, sir ; she had her back towards us when she went

up the hill.

Q. She went on in the direction the train was going,

went up the hill? A. Yes, sir.

Q. She got right up instantly and immediately?

A. Yes, sir.

Q. And walked on? A. Walked on up the hill.

Q. As though nothing had happened?

A. No, I did not know that she was hurt.

Q. You didn't think she was hurt either, did you?

A. I did not know ; I never thought much about it.

Q. The way she fell and what happened there, there

was nothing to indicate that she was hurt?

A. I did not know anything about that.

Q. When was the first you ever said anything to any-
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body atoout knowing of this accident, and to whom did you

say anything? A. Knowing of this accident?

Q. Yes, sir. A. I don't remember.

Q. When was the first yon ever told anybody?

A. I don't know as I ever told anyone until I heard Mr.

Nicolson ask me my name and ask me if I had seen this.

Q. When was that?

A. Well, I could not say ; that was in about a month or

two I think after it happened, somewhere along there.

Q. A month or two after it happened?

A. Yes, sir ; he asked me if I saw the lady that got off

there in Granite in January and got thrown against the

ground. I told him yes. I did not know who she was at

the time; I had seen the woman but I did not know her

name ; I did not know his name at the time ; I knew him

;

I had seen him ; I had seen him at work a good deal ; seen

him going to work and from work,

Q. When, and to whom did you next talk about the

case? A. I don't know ; I don't remember.

Q. Is that the only conversation you ever had with any-

body about it? A. I could not say for stlre.

Q. Haven't you had several conversations with Mr.

Nicolson about the matter?

A. I had several about coming and attending this court

for him ; I was coming here last spring, and he said the case

was put off, he got a telegram, so I would not have to go

until this fall.

Q. What interest have you, if any, in the result- of this

suit? A. Nothing at all.

Q. Have you any contingent fee depending on the result

of this case? A. No, sir.



The NortJiern Pacific Railway Company. 79

Q. No proposition has been made to you about what

you should testify to and what you should receive for it,

has there? A. No, sir.

Q. When did you come down here to Moscow this time?

A. I came here night before last.

Q. With whom?

A. I came with this John Nicolson and his wife.

Q. Who else?

A. And two other ladies; I don't know their names; I

came with Nicolson.

Q. What, if any, interest have you taken with refer-

ence to collecting witnesses or information relative to the

evidence in this case? A. Nothing at all.

Q. Were you ever interviewed by anybody representing

the railway company about the case?

A. No, sir, never was.

Q. And you never made any statement to anybo<ly

connected with the railway company about it one way or

ihe other?

A. No, sir, the claim agent did not see me; I heara

he was up there.

Q. You are absolutely aure that there were three oth-

ers on the car besides you? A. Yes, »ir.

Q. You could not be mistaken about that?

A. No, I am sure it was three others.

Q. And you are sure of the names of the other three,

are you? A. Yes, sir.

Q. Who is the section foreman up there?

A. Tom Maloney,

Q. Was then and is now? A. Yeg, sir.
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Q. Who was. the other lady that got off?

A. I don't know the lady; I didn't kuiow this lady

either at the time.

Q. Where did tlie other lady go to? ^

A. iShe went off up the hill, I think.

Q. In the same direction? A. I think so.

Q. Up the same steps that you have mentioned?

A. No steps.

Q. No steps? A. Not that I know of.

Q. Well, the path, or what is it, up the hill?

A'. Yes, some little trailing leading up to the dwell-

ing-house opposite the hill.

Q. It began to get ateep?

A. Yes, sir, pretty steep; not very steep there.

Q. A very narrow angling, isn't it, right there?

A. No, not so very; it is wider there than it is in

places, not very wide, though, there at all.

Q. Did this train stop when you put yaur push-cax on,

how did you get it hooked on there?

A. Y^'es, sir, it had to stop for us to fasten the car on.

Q. That was a mile from Wallace?

A. That was a mile from Wallace.

Q. What day of the week was this?

A. I don't rememer the day of the week.

Q, How do you know that Mrs. Nicolson was the

woman that you saw?

A. I had seen the lady before, but I didn^t know her

name alt the time.

Q. Do you remember the exact date?

A. It was in January; I think about the 28th of Janu-

ary.
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Q. Now, jou were working there the next day at the

same place, were you not?

A. I am not sure we were; I had been at work a good

deal there, though; I think, though, we did work there

the next day.

Q. Who got off there the next day?

A. I don't remember.

(Excused.)

K. S. HADLEY, sworn on the part of plaintiffs, testi-

lied as follows:

Direct Examiuartion.

(By :Mr. FORNEY.)

Q. Where do you reside at this time?

A. Spokane.

Q. How long have you resdded in Spokane?

A. Since last May.

Q. What is your business?

A. I am working in a kitchen, kitchen work.

Q. At what place in Spokane are you at work?

A. At the Lewis House.

Q. Where were you on or about the month of Janu-

ary, 1899?

A. I was in Wallace—that is., in that country.

Q. What were you engaged in at that time?

A. Working for the Northern Pacific.

Q. In what capacity were you at work?

A. Section hand.

Q. Whereabouts were you at work at that time?

A. It is just aibove Gem, the section-house is; we were

working about a mile from Wallace.
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Q. Do you recollect the fact of riding on the push-car

on or about that daste, in company with Mr. Ellison and

Gathers? A. Yes, sir.

Q. And whereabouts did the push-car attach itself to

the train? A. At the rear end.

The COURT.—^Oome right to the accident at once; you

are consuming time for nothing. He was one of the men

on the car that saw the accident.

Q. At what part of the train did you state this push-

car was attached to the train? A. At the rear end.

Q. Were you on this push-car at the time of irt:.s arrival

at Manchester or Granite? A. Yes, sir.

Q. Will you Sitate what you saw, if anything—what

took place, if anything, at that timie?

A. We made a stop; they stopped there to let a lady

off, and when she was trying to get off she fell, the train

started before she got off.

Q. You say they came to a stop. How long did they

stop there? A. I could not say, not long.

Q. How long?

A. Probably half a minute, maybe not that long; I

don't know.

Q. About half a minute, or maybe not that long.

W^hen they stopped you say you siaw this lady?

A. Yea, sir.

Q. What did she do?

A. She went to step off at the rear end, and I was sit-

ting on the corner of the car and I noticed the little boy

was, I think, on the second step, that is:, after she fell;

and I thoug^ht that he was going to step off, so I stepped
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ahead and caught him and put him off on the ground; the

eaj* was already moving at that time, though.

Q. Now, you say she came out of the car door; you

saw her come out of the car door? A. Yes, sir.

Q. And started down the steps? A. Yes, sir.

Q. In what position was she at the time the train

started?

A. She was just in the act of stepping off.

Q. Tn the ajct of stepping off? A. Yes, sir.

Q. What effect did that movemeuit of the train have,

if any, on her?

A. It threw her down, it caused her to fall.

Q. Did you see her fall? A. Yes, sir.

Q. In what direction did she fall with reference to the

train—at right angles to the train?

A. Yes, sir; the train was in that shape; she fell, kind

of like that, on her back.

v^. On her back?

A. Yes, sir; side or back or something.

Q. Was the train in motion when you left wair push-

car to caitch the boy? A. Yes, sir.

Q, Where did you place the boy, on the ground?

A. Yes, sar.

Q. What prompted you to leave that push-car?

A. I was afraid the boy was going to get off, afraid

he would get hurt, is all.

Q. How long did the train remain in that position

where she fell before it started again?

A. Which, the first tim^?

Q. Yes; the first time.

A. I don't understand.
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Q. I say, how long did thie triaan stop there, at this

first stop where she fell, before it sitarted?

A. Probably half a mduTite; not over that.

Q. Hoiw did that start, with a quick or sudden jerk?

A. Yes, sir; he always did start that way.

Q. Who did?

A. This engineer, whatever his name waa

Q. Were you acquainted with him?

A. I knew him by sight; yes, sir.

Q. After it stanted, from this first sitop, how faa* did

it go before it stopped the second time?

A. Well, I don't know, pro'bably a ear length, not

over that; I don't know.

Q. A car length? A. About that.

Q. What did you see after it started the second time?

A. I just saw it stop, that is all.

Q. Did you see anyone get off?

A. No, I don't remember seeing ajiyone.

Q. At this time, when it stopped the first timie and

sitarted up again, did you hear the riniging of the bell or

any signals to go on? A. No, sir.

Q. You heard nothing?

A. Not that I know of.

Q. How long did it stop the second time up there?

A. Well, a little longer.

Q. A little longer than it did the first time?

A. Yes, sir.
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' Cross-Examination.

(By Mr. STEPHENS.)

Q. Did the car stop long enough for a person to get

off who was desiring to get off?

A, I don't think so, not for a lady,

Q. You think she could not get off in half a minute?

A. Well, I don't know.

Q. Now, was there any snow on the ground around

there at that time? A. There was a little snow.

Q. How much?

A. Whether there was any right there or not I could

not say; I don't know. I

Q. Do you remember whether she stepped down on

to the ground or stepped off into the snow?

A. I could not say.

Q. Did any part of the car strike her?

A. I could not say about that.

Q. Do you know whether it did or not?

A. No, sir; I don't know.

Q. You were where you could see her, wore you not?

A. Yes; I could see her.

Q. Nothing between you and her? A. No, sir.

Q. You did not se-e the steps strike her?

A. I never noticed it ; no, sir.

Q. And she fell forward and on her back, you say?

A. Yes, Sfir.

Q. Just how did she do that?

A. I don't know; like the car was standing this way,

she fell kind off in this shape, kind of out from the car

and ahead.
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Q. An>d fell on her back? A. Yes, sir.

Q. Did she laugh or cry, then?

A. Neither one, that I know of; I never noticed her.

Q. She got up instantly? A. Yes, sir.

Q. Did she say anything about being hurt?

A. No; I was not right close to her then.

Q. Were you by her?

A. No, sir, I was past her then.

Q. Had the car stairted before she left the last step?

A. No, sir; I think not.

Q. She was off the last step, then, when the ear

started?

A. No; she was on it, I think on the last step, but she

went to step off just as they sitarted; that isl, as near as

I could remember.

Q. Did she have hold of the rod with one hand or

both?

A. I could not say about that; I don't remember.

Q. Do you remember whether she had hold with

either hand or not?

A. I could not say; I don't remember.

Q. Did you see the conductor or brakeman around

there in the rear end of the car at all?

A. No, sir; not in the rear.

Q. Did you see the conductor?

A. They were in between the two coaches.

Q. WhO' else came out of the rear door of the rear

coach, if you know?

A. No onie, that I know of.

Q. What? A. I did not see anyone else.
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Q. Did anyone get on there, on that rear caach?

A. Not that I saw.

Q. If they had got on, you would have seen them,

would you not?

A. I probaibly would; I dou*t remember, though, of

anybody getting on.

Q. Did you see anyone els? get off besides* Mi^s. Nic-

olson? A. No, sir.

Q. When the train pulled up and stopped a second

time, did you see anyone else get off then?

A. No, sir ; I did not see anyone get off.

Q. After you had taken the boy down you, went down

to yonr push-car, or where?

A. No; I stopped and when the car came up to me I

got on again; it was going ahead, you know\

Q. How rapidJy did that car start?

A. That I don't know; T am no judge of anything of

that kind.

Q. As fast as you can walk or not so fast, or how fast?

A. I know I had to step pretty fast in order to catch

the boy, a kind of a run.

Q. Did you walk and catch up with the boy?

A. Of course, they were only three or four steps, and I

just ran up and caught him.

Q. Do you think to go a car length and stop it would

go at a greater speed than a man could walk?

A. Yes; I think that fellow could; of course, I don't

know.

Q. Well, did he? A. I don't remember.

Q. You don't know then how quickly or how rapidly

the car started up? A. No, sir.
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Q. Did Mrs. Nicolson have any bundles in her hand?

A. I don't remember.

Q. Did her conduct impress you with the fact that she

had been hurt?

A. I made a remark at the timie that it is a wonder it

didn't hurt her; just like that; I miade the remark then,

and we were talking aibout it that evening.

Q. Talking about it thait evening?

A. Around the section-house.

Q,. Who was talking about it?

A. I don't remember just who it was; we spoke about

it. !

Q. How long did you remain up there?

A. I don't rememer; probably a week after that.

Q. What name were you working for the co-mpany

under?

A. Robert Smith.

Q. You say your name is Hadley?

A. Robert Smith Hadley
;
yes, sir.

Q. You left off the "Hadley" when you were up there?

A. Well, everybody knew it, that is my name.

Q. How long did you remain with the company up

there? A. Oh, probably three weeks—four.

Q. Then what did you do and where did you go?

A. I went to Wallace; I first went to work though at

the Standard.

Q. How long did you remain there?

A. Probably a week or ten days.

Q. Then where did you go?

A. I went to Wallace.
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Q. What did you do there?

A. I worked for the Coeur d'Alene Steam Laundry.

Q. How long did you remain there?

A. I left there about August, sometime.

Q. Of 1899 you mean?

A. Yes, sir, that same year.

Q. Then where did you go?

A. I went from there to Butte.

Q. How long did you remain there?

A. Probably a month or so.

Q. How many men were there on that push-car?

A. Four, I believe.

Q. Who were they?

A. There was Mr. Ellisson, and I don't know that the

other fellow's name is—John, and a fellow we called Doo-

dack.

Q. Is he in the courtroom?

A. I don't see him.

Q. And the other was who, John Kircher?

A. Yes, John there, whatever his name is.

Q, Now, that is a steep grade there, is it not?

A. Yes, sir, pretty steep.

Q. You made a statement to the claim agent of the

company sometime in July of that year, didn't you?

A. I don't remember what time it was.

Q. You remember of making one?

A. Well, I did not—he asked me a few questions, is all.

Q. These two sheets, Mr. Hadley, this one and that one,

you can look them over and tell me whether that is your

signature or not there?
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A. It is not my writing—the signature, oh yes, that is.

Q. That is your signature, is it?

A. Yes, sir. I did not see those papers, though.

Q. You mean, you signed that without seeing it?

A. I never read it over.

Q. Was it read to you?

A. He talked about it, that is all.

Q. What interest have you in the result of this suit,

Mr. Hadley? A. Not anything at all.

Q. Any contingent interest one way or the other in this

case? A. No, sir.

Q. Never had any proposition made to you about what

you should receive in the event of success or failure in this

case?

A. No, sir ; only of course I get my fees, I suppose ; no

proposition made at all.

Q. That is the only proposition that you have ever had

made to you? A. Yes, sir; get my fees.

(Excused.)

JOHN KIRCHER, sworn on behalf of plaintiff, testified

as follows:

Direct Examination.

(By Mr. FORNEY.)

Q. Where do you live, Mr. Kircher?

A. At the Black Bear.

Q. How far from Granite?

A. It is a little over a mile from Granite.

Q. Where were you on January 28th, 1899?

A. I was working for the Northern Pacific railroad

company ; I was at the same place where I am now.
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Q. You have been at work there ever since?

A. No, sir, not there at the same place.

Q. Have you been in the employ of the Northern Pacific

ever since? A. I have, sir.

Q. You have heard the testimony of Mr. Ellison and

Mr. Hadley here, have you?

A. To a certain extent ; I can't hear very well ; my right

ear is affected ; so I could not hear it very well back there.

Q. Were you on the push-car on that occasion when you

arrived at Granite? A. I was on the push-car.

Q. Whereabouts on the push-car were jou?

A. I was on the rij;ht-hand side, and the passengers

generally get off on the left-hand side.

Q. What were yon doing on that occasion?

A. Grenerally attach a rope; there is a rope attached to

the push-car and we fastened that on to the train, and one

man has got to hold it, and I was doing that at the time.

Q. Do you remember the fact of when the train arriveil

at Granite that evening?

A. To a certain extent, yes.

Q. Do you remember the first st4>ppage of the train on

that occasion? A. I do remember when we stopped first.

Q. How long did the train stop there?

A. I should judge about a minute or so
;
probably not

so long, probably longer. It is a long time ago, a man

can't remember those things.

Q. On the stoppage of the train at Granite what took

place then? Did you see a lady come out of the car?

A. I did not; I was facing the other way altogether,

<X)n8equently I couW not see anybody coming out unless I

looked around.
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Q. You could not see her coming out?

A. I could not see her coming out of the car ; my atten-

tion was called by somebody letting out a yell, like they

were afraid, and I cast my eyes and I saw a little boy stand-

ing—at the same time the train started—I saw a little boy

standing on the steps of the car, and this Robert Smith was

on the push-car ; he was right on the end of the push-car, on

the opposite side from me; he jumped down and lifted the

boy off and the train stopped again in about a car length

from that.

Q. Who was that who yelled, the little boy, or some one

else?

A. That I don't know ; it was a yell, like as if somebody

was afraid, that drew my attention over to the other side.

Q. Did you see the lady that evening—did you see Mrs.

Nicolson?

A. I saw a lady standing there when the train started,

that is, after I cast my eyes over I saw a lady standing

there alongside, but who she was I did not know ; I didn't

know it was Mrs. Nicolson or some other lady.

Q. What time was that ; was that at the first or second

stop?

A. The first stop, when the train started at the first

stop.

Q. After the train started?

A. After the train had started, after she made the first

stop.

Q. How long was it then until they made the second

stop?

A. It only went about a car length, so it could not have

been very long.
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Q. How long did it stop at the second stop there?

A. About the same time, I should judge.

Q. About the same time? A. Yes, sir.

Q. Did you notice any persons get off the second stop

;

w^ere you in a position to see them?

A. I could not ; they generally get off on the left-hand

side and I was on the right hand side of the train.

Q. You were on the right-hand side, holding the rope,

and your attention was first called by a yell of some kind?

A. Yes, sir, and I saw the boy standing on the steps.

Q. And it was after that that Hadley went to him?

A. Hadley jumped off about the same time, and the

train moved about the same time too, and he helped the boy

aff and put him on the ground, and I suppose he put him on

the car again. I had to take care of the rope at the time

slse it would have pulled out of my hand.

Q. It was after that time, was it, that you saw the lady?

A. I saw the lady alongside the train, that is, I saw

tier at the same time when I cast my eyes over; I saw

Bob Hadley lifting the boy off and I kept looking and saw

% lady standing alongside of the train.

Q. The train was then moving? ^

A. The train was then moving, yes, sir.

Q. Your car was how far behind the passenger-car?

A. We never let it come any closer than ten feet, any-

w^ay, to the train.

Q. When you saw" this lady, where was she with refer-

ence to your push-car, opposite your push-car, or behind it

;

where was she?

A. No, she was a little ahead of the push-car.

Q. A little ahead of the push-car? A. Yes, sir.
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Q. Could you tell the jury who was that hallooed—was

it a man or a woman ?

A. No, sir, I could not tell; I am almost sure it was

someone in the car. As I said before, I can^t hear very

well. My hearing is affected and I heard it plain, so it

must have been somebody in the car. What hollering it

was I could not tell ; that is what drew my attention to the

other side of the train.

Q. Some one on your car? A. Yes, sir.

Cross-Examination.

(By Mr. STEPHENS.)

Q. How many were on the push-car?

A. That I don't know exactly; there are men coming

and going mostly every day, but I am sure there were four

on it anyway.

Q. Where were they, do you remember, on the car?

A. Where was I ?

Q; No ; where were the rest of them, where were they^

located on the car?

A. This Robert Smith, he was sitting right at the end

of the car, at the left-hand side, and there is one man who

had to attend to the brake, and he was sitting alongside of

Hadley or Bob Smith, or whatever his name is.

Q. Who was that, do you know?

A. Who, Bob Smith?

Q. No, I mean the man who was sitting alongside of

him attending to the brake on the push-car.

A. A fellow by the name of Leroy Doodack.

Q. Do you remember where Mr. Ellison was?

A. I do not recollect exactly where he was*
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Q. The first you saw of the woman she was still stand-

ing up, ahead of the push-car, then? A. Yes.

Q. How fast was the car moving when Smith or Had-

ley got off and went up there?

A. They could not have started very fast, for the simple

reason that I had hold of the rope, and if it had started

very fast it would have pulled the rope out of my hand.

We never fastened the rope on to the push-car and we gen-

erally have got to hold it in order to avoid accident.

Q. On the push-car?

A. Yes, I have it in my hand, hold on to it, fasten it to

the car; if the car should happen to jump the track weconld

let loose.

Q. Was that start slow or was it fast?

A. I don't know that they started any faster than usual

or any other time.

Q. Just the ordinary start, was it?

A. It was, to the best of my knowledge, yes.

Q. How far did it move until it made the second stop?

A. I should judge about a car length.

Q. Did you see a lady after that, after you started up

and your push-car went by?

A. No, sir, I do not recollect of seeing her any more

after that.

Q. You don't remember where she went, or anything

about it? A. No, sir, I do not.

Q. She was standing clear of the car, was she, when

you saw her? A. Oh, certainly.

Q. Compared to the coach, how is the push-car—as wide

or narrower than the coach?
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A. The ties extend about sixteen inches from the end

of the rail, and a man can stand on the ties and let a push-

car pass, so you have got an idea of how wide a push-car is.

Q. You can't do that with a coach, can you?

A. No, the coach extends over the ties a good distance.

Q. (By JUKOR.) I understand that one end of the

rope was attached to the push-car and then fastened around

the coupling-pin and you held the other end?

A. Yes, sir, that is the case.

(Excused.)

Mrs. MARY E. NICOLSON, sworn on behalf of plain-

tiffs, testified as follows.

Direct Examination.

(By Mr. FORNEY.)

Q. Mrs. Nicolson, where do you reside?

A. At Granite, Shoshone County, Idaho.

Q. How long have you resided at Granite?

A. Seven years the 23d of last June.

Q. Are you the wife of Chas. Nicolson?

A. Yes, sir.

Q. How long have you been husband and wife?

A. Since 1886.

Q. Where were you on or about January 28th, 1899?

A. I left my home on the morning of the 28th of Jan-

uary.

Q. Left your home on that morning? A. Yes, sir.

Q. Where did you go to?

A. Took the train at Granite and went to Wallace; I

was feeling very well

—
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Q. (Interrupting.) Did you remain in Wallace that

day? A. Yes, sir.

Q. Did you return in the afternoon?

A. I returned on the 5 o'clock train.

Q. On what road? A. The Northern Pacific.

Q. You may state if you purchased a ticket—if so,

where?

A. I purchased a ticket and paid the sum of ten cents

at the Northern Pacific Depot at Wallace.

Q. Where did you purchase the ticket, for what point?

A. The name on the ticket is Manchester, but the place

is usually called Granite in speaking of it.

Q. After you purchased the ticket what did you do

then? A. Went right into the train.

Q. Took your seat in the train at what point?

A. At the rear end of the coach; there was just one

seat between myself and the door ; two gentlemen sat in it.

Mr. FORNEY.—Can you gentlemen hear?

A JUROR.—Not very well.

Mr. FORNEY (to the Witness).—Speak just as loud as

you can.

Q. You say you sat in the seat next to the rear end, and

two gentlemen sat behind you? A. Yes, sir.

Q. You may state if the conductor took up your

ticket between there and Manchester.

A. The conductor took up my ticket and when we

reached Manchester he hallooed either "Manchester" or

"Granite." They sometimes call one and sometimes an-

other, and they drew the train to a perfect standstill and

I stepped right out into the aisle, my little son along
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with me, and went directly to the platform, a gentleman

had the door open, and I thanked him and passed out;

I did not hesitate a moment, and I ran down the steps,

that is, I went down quickly, and I grabbed the side of

the railing—I had a small package of dry goods under

this arm (illustrating), and I grabbed the railing and

swung myself down. As I was in the act of going down

the train started, I fell, my foot brought over the ties or

something and I was thrown violently to the side of the

steps or something about the side of the steps, and as I

came in contact with the gTound it tore my hand loose;

I felt my feet thrown from under me; I was thrown vio-

lently to the ground in a sitting posture, striking on the

head, and to keep my head from striking I threw my fin-

gers out; my fingers went into the snow, the snow was

not very deep, it just came up to my knuckles, you know.

I thought that I had bones broken, I was jarred so dread-

fully and swung my feet immediately, and I knew I had

no bones broken and started to go on up to my home;

my daughter met me right near the track and I leaned

on her arm and began to get very faint; she had to hold

me a little while; I would have sat down but on account

of the snow, and she helped me to the house and I laid

down immediately; she got me something and I tried to

eat and could not; went immediately to bed, and did

not sleep any much that night; I was so nervous and

restless; I ached all over; pains in my back and groin,

through the abdomen, extending down the limbs; and I

just kept on aching for two days, and my monthly sick-

ness came on a whole week ahead of the regular time.

^m
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Q. How long after this accident until they came on?

A. Just two days.

Q. One week ahead of your regular time?

A. Yes, sir.

Q. You may state if they were more painful at that

time than ordinarily.

A. I suffered agony; I was in such pain and distress.

Q. Were you familiar with the running of this train?

A. Yes, sir; I suppose I have gone to Wallace over

a hundred times on the train since I have been there.

Q. Getting on and off at this point?

A. Yes, sir; sometimes they stopped below the steps

and sometimes they st(»i)ped above the steps; you go up

the bank there.

Q. You speak of the .step, tlim; what steps do you

refer to?

A. There are some steps made in the bank for peo-

ple to ascend the hill.

Q. You may state to the jury if there is any platform

or depot at that point. A. There is none.

Q. Was there any depot there at the time of this

accident?

A. No, sir; there never has been to my knowledge

since that has been made a stopping place; I don't

think there was ever one before we came there, and there

has not been one since.

Q. You said the usual stopping plac<' of that train

was about those steps where you got off?

A. Sometimes below the steps and sometimes above;

they always stop usually near the steps; sometimes they

stop a little further down.



100 Charles Nicolson and Mary E. Nicolson vs.

Q. Are those steps and the grounds along the rail-

road track there in the same condition now as they were

at the time of the accident?

A. Yes, sir, I think they are; they don't look any

different; I looked at them as I started from my home;

they looked just as they always had ever since I have

been there.

Q. Would you recognize a photograph of the steps

there and the railroad track at that place?

A. I would.

Q. (Handing witness photograph.) You may look at

that and state what it is.

Mr. STEPHENS.—I object to this witness testifying

as to a photograph of some particular place if she did

not take it. It is not pretended it was taken at the

time of this accident; therefore, it is immaterial.

The COURT.—When was that taken?

Mr. FORNEY.-Taken a few days ago. She testifies

it is in practically the same condition now as it was

then, and that she would recognize a photograph of

those grounds.

The COURT.—If she can recognize it I will overrule

the objection.

(Defendant excepts.)

A. I recognize this as a photographic view of the

place Where I was injured. These rocks are in the same

position and all as I have always noticed them.

Q. You may state if those steps are the ones to which

you refer.
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A. Those are not the steps that I was hurt on; it was

the side of the steps^ the train steps. Those are the sJteps

that we ascend; those are off from the track. I don't

ascend them to go to my home, but they are made to

go up on, those that do go in that direction.

Mr. FORNEY.— I offer his photograph in evidence

and ask to have it marked Plaintiff's Exhibit "A."

Mr. STEPHENS.—I make the same objection.

(Same ruling.)

The COURT.—I can't see what particular effect that

would have.

Mr. FORNEY.—I want to point out from there the

particular point where she was injured and the usual

stopping place of the train.

(Defendant excepts to the ruling. The photograph is

marked Plaintiff's Exhibit "A.")

Mr. FORNEY.—I have another view there showing the

same thing enlarged, this one showing a greater por-

tion. I want to offer that in evidence.

(Same objection. Same ruling. Photograph is marked

Plaintiff's Exhibit "B.")

Q. Do you recognize this (Plaintiff's Exhibit ^'B") as

a correct photographic view of the place where the acci-

dent occurred?

A. I recognize this in a different position; it was

taken from a different position.

Q. You may state if that ground is now in practically

the same condition as when you claim you were injured?

A. Yes, sir, it is.
'
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Q. Are those steps and the grounds along the rail-

road track there in the same condition now as they were

at the time of the accident?

A. Yes, sir, I think they are; they don't look any

different; I looked at them as I started from my home;

they looked just as they always had ever since I have

been there.

Q. Would you recognize a photograph of the steps

there and the railroad track at that place?

A. I would.

Q. (Handing witness photograph.) You may look at

that and state what it is.

Mr. STEPHENS.—I object to this witness testifying

as to a photograph of some particular place if she did

not take it. It is not pretended it was taken at the

time of this accident; therefore, it is immaterial.

The COURT.—When was that taken?

Mr. FORNEY.—Taken a few days ago. She testifies

it is in practically the same condition now as it was

then, and that she would recognize a photogxaph of

those grounds.

The COURT.—If she can recognize it I will overrule

the objection.

(Defendant excepts.)

A. I recognize this as a photographic view of the

place where I was injured. These ro(*ks are in the same

position and all as I have always noticed them.

Q. You may state if those steps are the ones to which

you refer.
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A. Those are not the steps that I was hurt on; it was

the side of the steps^ the train steps. Those are the sJteps

that we ascend; those are off from the track. I don't

ascend them to go to my home, but they are made to

go up on, those that do go in that direction.

Mr. FORNEY.— I offer his photograph in evidence

and ask to have it marked Plaintiff's Exhibit "A."

Mr. STEPHENS.—I make the same objection.

(Same ruling.)

The COURT.—I can't see what particular effect that

would have.

Mr. FORNEY.—I want to point out from there the

particular point where she was injured and the usual

stopping place of the train.

(Defendant excepts to the ruling. The photogTaph is

marked Plaintiff's Exhibit "A.")

Mr. FORNEY.—I have another view there showing the

same thing enlarged, this one showing a greater por-

tion. I want to offer that in evidence.

(Same objection. Same ruling. Photograph is marked

Plaintiff's Exhibit "B.")

Q. Do you recognize this (Plaintiff's Exhibit ''B") as

a correct photographic view of the place where the acci-

dent occurred?

A. I recognize this in a different position; it was

taken from a different position.

Q. You may state if that ground is now in practically

the same condition as when you claim you were injured?

A. Yes, sir, it is.
'
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Q. Will you point out to the jury now where that car

stopped?

The COURT.—You had better mark the place. Put

a cross on or something.

Q. Where were you injured with reference to the

switch there, the long tire marking the switch?

A. Below the switch and above the steps.

Q. You mean below—in this direction?

A. Yes, sir; when I sprang to my feet and started up

home I had to turn out on that switch; I was abo^^e the

steps.

Q. The train was going up the main line there, was

it? A. Yes, sir.

Q. In going to your home, in what direction do you

proceed with reference to that switch?

A. We go right up toward this switch, and there is

a path leads up here this side of this mill, my daughter

met me right there, just as we start up this path; my

daughter met me there.

Q. And proceeded with you home, I think you stated.

A. Yes, sir.

Q. I will ask you to indicate on that photograph

(Exhibit "A") about where it w^as.

A. It was right in here some place; it seems there is

not as much in this picture as the other one. I could

not say the identical spot, but it was right in there, be-

tween those two rocks and this switch; I could not show

you the identical spot. (The two rocks on Plaintiffs' Ex-

hibit "A" referred to by the witness are marked "Al"

and "Bl." The place referred to on Plaintiff's Exhibit
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"B" is marked by a large cross.) It was above those two

rocks, but below the switch.

U. Are those the steps shown in the picture to which

you referred as leading from

—

A. (Interrupting.) Ix'ading from the railroad up on

the hill. I

Q. You may state who, if anyone*, was present on

that evening to assist you in alighting from the train?

A. There was no conductor in sight; the regular con-

ductor was not on the train; I saw that in the morning

when I got on and there was no conductor in sight and

I just took hold of the railing firmly and swung myself

down.

Q. Who was the regular conductor?

A. Mr. Olmsted.

(2. IM<I you know the conductor on this occasion?

A. No, sir, I am not acquainted with him, I just knew

his name; it was either Chapman or Chapin.

i}. Well, afttT this train stopped the first tiiiio ami

you attempted to get off, what did the train do if any-

thing—move forward?

A. It was stationary until I was swinging down and

while 1 was swinging down it just seemed to start; it all

happened in a moment so quickly, that was all I can

tell you.

Q. How far did the train proceed then before stop-

ping?

A. The length of a coach or a little more. I stopped

and I ^aw another passenger, a young lady, come out on

the platform and come down the steps, and this con-
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ductor helped her off, and he got off the steps, or I thiuk

came out of the coach with her.

Q. You saw her alight from the platform?

A. Yes, sir; I saw him help her down, and as I

started home I passed him; there were two gentlemen

standing there with valises and she passed on the other

side of these gentlemen and I passed on the other; she

was going down to go up the hill by those steps, and to

go to my home I had to go up the switch a little piece

and turn off on a path in the opposite direction.

Q. What was the condition of your health prior to

the time of this accident?

A. My health had been good.

Q. You may state to the jury what, if anything, you

did about your household affairs yourself; what were

you able to do?

A. I did the main part of my household work, sewing-

machine, ironing, and almost everything with the excep-

tion of help from my daughter while in school; she

helped a little in the mornings and in the afternoon;

outside of her studies she did not have much time for

anything else.

Q. What does your family consist of? A. Five.

Q. What is the business of your husband?

A. He is a millman.

Q. Was he engaged in work at the time of this ac-

cident?

A. Yes, sir, he had been to Wallace that day; he

came down in the stage in the afternoon and he was

afraid to wait for the five o'clock train for fear he could

not get to his employment by six.
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Q. 1 want to know if he was euj^a-ed at that time.

A. Yes, sir.

Q. When did jou next see him after this accident?

A. The next mornini;.

Q. Where was he?

A. He was at his employment all nijjjht.

Q. Working at the night shift? A. Yes, sir.

Q. You may state the condition of your healtli,

whether you were able to visit Wallace alone prior to

this accident?

A. Yes, sir, I went to Wallace many times; for years

I had gone to Wallace.

Q. You may state what, else you did, if anything

about the house with reference to fixing it?

A. When it needed kalsomining and cleaning, 1 did

the work myself.

Q. You may go on tlieii and proceed. State the con-

dition of your health, what pain, if any, you suITered,

the day after this accident; describe* to the jury.

A. I was in quite intense pain; my back and groins,

through the ab<lomen, lacerating pain extending down

the limbs.

Q. You may state what you did, if anything, with

reference to consulting a physician after this accident.

A. For two weeks I kept up hoping and thinking I

would get better, but instead I grew worse and finally

so weak that I had to lay down most of the time. I con-

sulted Dr. Genoway a little over two weeks after; he

told me that I had had a misplacement, that I must have

got a dreadful jar to have such a serious misplacement.
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Q. You may go on and state as to your consultation

with Dr. Genoway and what he did, if anything.

A. He told me I would have to keep very quiet for

the next ten days.

Mr. STEPHENS,—I object to the witness stating what

Dr. Genoway told her.

The OOURT.^The doctor can testify to that himself.

Q. You may state what he did.

A. He made a thorough examination, when he told

me I had this

—

Mr. STEPHENS.—I object to that.

The COURT.—Never mind what he told you; tell what

he did.

Q. Tell what he did and what he prescribed for you.

A. He tried to replace the uterus and gave me medi-

cine, and gave me treatment to reduce the inflammation,

which he said had got very bad.

Mr. STEiPHENS.—I object to that.

Q. Omit what he said, but just tell exactly what he

did and what he prescribed for you and what you did

under his direction.

A. He gave me medicine to take and suppositories to

use to reduce the inflammation.

Q. You may state what effect, if any, this accident

had upon your bowels, and how long, if any, it con-

tinued?

A. VoT the first few days after I was injured it was

very painful when the bowels operated, and in a few

days it got so that they could not operate at all without

the use of laxatives.
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Q. And how long did that continue?

A. Until the present time.

Q. Have you been compelled to use laxatives ever

since? A. Yes, sir, always.

Q. How long did you continue under Dr. Genoway's

treatment? A. For two months.

Q. About two months? A. Yes, sir.

Q. You may state your condition then, whether it was

better or worse.

A. I grew steadily worse, and I was four nights after

I had been treating with him—some days—it was four

nights that I could not sleep at all only when I was

under the influence of opiates. I had such dreadful

headaches, above the eyes and the base of the brain; he

gave me medicine to ease the headache, but it was only

while I was under the influence of it that it relieved

it.

Q. What did you do at the expiration of that time?

State if you consulted anyone else.

A. He came to see me and said if I didn't get better

—made an examination of me, and said if I didn't get

better in a few days I would have to go to Providence

Hospital in a few days, as he was too far away for me

to see him as often as was necessary.

Q. What did you next do, if anything?

A. I continued under his treatment another week

after that and was no better; then my husband took me

to Providence Hospital on the 19th of March.

Q, How long did you remain there?

A. Eleven days.

Q. Well, did you continue this treatment?
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A. I was kept in bed and had treatment every other

day; kept in bed and every other day had treatment on

the days that I was kept in bed, and every other day I

was allowed to set up.

Q. How long did you continue that treatment?

A. Eleven days.

Q. What took place then, what did you do?

A. He sent word to my husband

—

Q. Never mind that; tell what you did.

A. He said I could go home

—

Mr. STEPHENS.—I object.

Q. You went home, then? A. Yes, sir.

Q. What did you do then—continue his treatment?

A. Yes, sir.

Q. How long?

A. Until the 16th of April; I was under his treat-

ment.

Q. What too^k place then?

A. We called Dr. McGee.

Q. You may state what Dr. McGee did, if anything.

A. Made an examination and gave me his treatment.

Q. What did he do?

A. He gave me ju,st about the same that the other

doctor had; it was used in; the same way, treatment.

Q. How long did you continue under Dr. McGee?

A. He wanted me to use it until he could prepare his

hospital, have cajrpenters prepare it; he had no place for

ladies; he was preparing a place; he wanted me to wait

until he could take me there, but I grew so m'uch wo'rse

at the '20th of April that I told my husband I could not
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live any longer in the condition I was; they cairied nio

and put me on a hand-car and took me to the O. R. N. de-

pot, aad carried me into a train and made a bed in the

coach

—

i

Mr. STErnEXS.—I abject to thait.

The COURT.— I think that we have got to go as to

what the condition is £i*om lier physician largely, and not

from tliopie little inciden-ts.

Q. Where did you go? State wihere you weat to.

A. To Spokane, to the Deaconess' Home.

Q. Ifow long did yo« continue there?

A. I was there ou^e month.

Q. T'nder whose charge? A. Dr. Libby's.

Q. You may state what, if aJlythi^g, was done by Dr.

Libby in regard to your condition.

A. Dr. Libb3' put me on an o]ii<'rating table and tried

to replace the uterus, but could noit on account of awl-

hesions that had formed; he said it would have grown sol-

id in that condition in a little while, but the adhesions

would have to be loosened by degrees.

Mr. STEPHENS.—I object

The COURT.—Madam, you must not tell what the doc-

tor said.

Q. What wajs your condition under his treatment

—

did you improve any?

A. After the first two weeks I was better.

Q. After remaining there one month, did you returu

home?

A. No, sir; the doctor said I could be taken across in

a carriage, but my neice came out to stay with me
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then, and I stayed at the room; the lady that owned the

house saw after me for a few days, and then the doctor

wanted me to go to the Protestant Hosipital and undergo

another operation that he thought was necessary.

Q. Did you undergo that operation?

A. I did. '

Q. You may state you condition after that.

A. I did not get amy better.

Q. You gO(t not better? Did you return home then?

A. No, sir, he attended me there. I left the hospital

in just ten days after the operation, with his consent,

was taken across in a carriage to my room, that we had

engaged from my niece, and they carried me.

Q. How long did you and your niece remain there?

A. Until the 8th day of July.

Q. What did you do then?

A. The doctor allowed me to go home and take his

treatment with me.

Q. When you returned home, did you oom.tinue that

treatment? A. Yes, sir.

Q. How long? A. Until the present time.

Q. You may state have those pains still continued ; is

your health not improved?

A. I have grown no stronger, and I can't get a good

night's rest or rest any time on my left side, but when I

get so worn out by losing several nights' sleep, then I

sleep a few hours very sound and have miserable dreama.

Q. What is your condition since this accident with

reference to going up steps or walking any distamce?

A. My physician did not allow me to step.
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Q. No; I say, what was your condition, or have you

been unable ever since this accident to walk up steps, or

walk for any distance? *

A. Not without the assistance of somewhere, or lean-

ing on the banister.

Q. Are you enabled at this time to do any of your

housework? A. I am not.

Q. Do you suffer any pain njow?

A. Yes, air; my left side has never—the pain has nev-

er left it; if I move slowly 1 don't have sharp pains, but I

have to go very slowly or it bringt* on a sharp pain, there

is a dull, burning ache in the left side all of the time.

(2- You said that at this time you struck the steps.

You may state to the jury what swelling, if any, itsulted,

or if any swelling resulted after your fall.

A. In two weeks after I had been hurt my side hurt

so bad that I thought I would rubsome liniment on it, and

I discovered it was swollen badly, the whole left side of

the abdomen was badly swollen.

Q. You may state what the condition of jour side

there w^as \s'ith reference to a:ny pain from the time of

that accident up to the present, or has the pain been ab-

sent?

A. The pain has never been absent; it is more intense

at timea

' Cross-Examination,

rBy Mr. STEPHENS.)

Q. Mrs. Nicolson, I have not been able to understand

all that you have said, and I may repeat a. good deal. I

wish you would speak a little louder. How long have

you lived at Jylanchester?
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A. Seven years last June.

Q. That was five years anil a half before this accident

then? '

A. It lacked from the 28th of January until the 22d

or 28d of June.

Q. It lacked that much of being six years that you

had lived there? A. Five years.?

Q. Five years?

A. No, sdx years; you are right.

Q. Now, the country from Wallace up there, you

stopped albout every mile or two to let somebody off or

take somebody on, don't you; they run that traiin a good

d^al like a street-car; people get on and off up there?

A. Please repeat the question.

Q. I say from Wallace up what is known as the Burke

branch, it runs more like a street-car than a railroad car;

they let people on and off, don't they ?

A. No, sir; they have always stopped and helped me

off; the conductor has always helped me off unless my

husband was with me.

Q. Do they stop there unless they have taken up a

ticket to let somebody off? They don^'t majie a regular

stopping place, do they?

A. Yes, sir—well, it is called a flag station, but they

always stopped there ever since we went there.

Q. Now, when anybody wants to get on or off they

don't stop there, when there is nobody to take on or no-

body to get off, do they? A. No, sir.

Q. There never has been any platform there?

A. No, sir.
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Q. You have gotten on and off the train there num-

bers! of times during those six years, haven't you, before

thisi? A. Yes, sir.

Q. You knew all about the condition of the track

around there and all of the surroundings, didn't you?

A. Yes, sir.

Q. How many times, perhaps, on an average, haid you

traveled tha4; road between Wallace amd Manchester?

A. I should think over a hundred times; we do all our

shopping in Wallace.

Q. Now, this afternoon you took the train at Wallace

at four forty-five, didn't you?

A. It is called the fi.ve o'cloick train, but it was a little

bit later than usual that evening.

Q. When you got home it was still perfe<?tly light,

daylight, and all of that? A. Yes air.

Q. You could see all of the conditions around there

where you attempted to get off? A. Yes, sir.

Q. The conductor had gone through both cars, had

he, and got your ticket? A. Yes, sir.

Q. You were sitting on the sea^ next to the rear, ae

I understood you? A. Yes, sir.

Q. Who called out the station; if anybody?

A. It was either the brakeman or the con-ductor, I

don't remember which, but I remember distinctly they

called out the station.

Q. W^here, on the front or rear end of that coach, in

which you were?

A. Right in the coach that I was in.

Q. Where were they—^where was the brateman or

conductor? A. About the center of the coach.
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Q. And he turned and went back to the front end of

the car, did he?

A. I don't remember that part.

Q. This was on a Saturday, was it not?

A. Yes, sir.

Q. On a Saturday there is considerable travel there,

people going to and from Wallajee, is there not?

A. There is now; there was not so much at that time.

Q. Usually they run only one coach, don't they, on

that, except on Saturdays, at that time?

A. No sir.

Q. Always had two coaches?

A. Not always, but for some time they had been hav-

ing two coaches.

Q. When they had two coaches, was it not th^e custom

of passengers to get off at the ends of the coaches that

were together?

(Plaintiff objects as gone into.)

A. No, sir; the conductor always helped me off at the

rear end of the car.

Q. If there were people in both coaches he could not

help them off at both places, could he?

A. The regular conductor always saw to the ladiea

that had children with them.

Q. This conductor did not?

A. No, sir; there was a young lady in th^e other coach.

Q. He was looking after the young lady, was that it?

A. Perhaps; I could not tell you,

Q. He helped the young lady off, did he?

A. Yes, sir; I saw hin^
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Q. That was after the car had stopped anid pulled up

to another place, and then, he helped her aff?

A. After they had run the length of a coach or more.

Q. Now, when the coach stopped, who was it that you

said opened the door for you?

A. A gentleman ; I could not tell you who it was, but

I thought afterwards the man that some people called

the superintendent of the road, Mr. Boyd, of Wallace—

I

was not sure it was him—but a gentleman at the door

stood with bare head, his hat in his hand; he had it

opened before I got to it.

(^ And you passed out of the door on to the plat-

form?

A. I thanked him and passed right on; I ddd not hes-

itate.

Q. The car had come to a stop when you got out of

your seat? A. Yes, sir.

Q. How much smow wa^ there on the ground there at

that time?

A. The snow was not deep at all; it had been some

time before, but the snow had been disappearing rapidly

for a few days, and it froze very hard at night so the snow

was not gone, but it was—well, when I threw my hands

out my fingers went up to there in the snow (illustrating).

Q. You think when you struck the ground, that is the

depth of the snow; ig that what you mean?

A. Yes, sir.

Q. About three or four inches? Is it usual for the

snow in January to melt in that canyon?

A. Well, the sun had been intensely warm; the rea-

son that I recollect it so plainly is, therse was a small cab-
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in two evenings before I was hurt in wliich fire origi-

nated in the roof oif a small cabin, and they said if they

had not got it out it would have set the others afire in

the neighborhood, because the roofs were so near bare.

Q. It would set them afire because there was no snow

on the roofs. Which side of the canyon was this on as

you go up? A. The left-haind side.

Q. The south or north or what direction does the can-

yon run?

A. I can't answer that quesition exactly.

Q. How does it run, east and west or north and s.outh,

or northeast and southwest, or how?

A. I think it is east and west.

Q. You think it is east and west? A. Yes, sir.

Q. You would be going east theni; were you going

east or west? A. I was going toward Gem.

Q. Is that east or west?

A. I could not tell you exactly.

Q. Now, had there been considerabde snow before

these sunny days that you have mentioned?

A. Yes, sir.

Q. How deep was the snow before this melting season

that you have spdken of?

A. I could not tell you exactly, but we had had quite

heavy snow storms, but the weather was intensely cold or

the ground was very hardly frozen.

Q. I no'tice considerable stones around where this is

marked (referring to photographs); were they covered up

with the snow? A. The small ones were.

Q. The large ones were not? A. No, sir.
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Q. How far i» it from Wallace to Manchester?

A. It is considered about three milesv I believe.

Q. And quite a steep grade is there?

A. No, sir, I don't consider it so.

Q. Well, it is quite a steep grade right there at Man-

chester where this train stops, is it not?

A. No, sir.

Q. It is comparatively level, then, as this table, is it?

A. I think so.

Q. How quickly did the train start when you were

in the act of getting off?

A. It started very suddenly.

Q. Very much of a jerk, I suppose?

A. I thought so when I came in contact with the side

of the steps.

Q. What steps were you on when it started?

A. I was not on the step when it started.

Q. Where were you when it started?

A. In the air, between the step and the ground.

Q. You were clear entirely of the step then when the

car started?

A. Yes, sir, I had put both feet together to swing

down.

Q. And which way was your face toward the engine,

or toward the push-car in the rear?

A. Just a little inclined toward the push-car.

Q. Your back was toward the engine, then?

A. Partly so.

Q. You had taken hold with your left hand?

A. Yes, sir.

Q. The rear rod of the steps?
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A. Yes, sir, I had hold of the iron rod.

Q. And swung down. Assuming here is the end of

the steps, the end of the car, Mrs. Nicholson, you came

down a little way, caught the rod at the corner there,

and that rod comes down here; then as I understand, you

came right that way (illustrating).

A. Yes, sir.

Q. You took hold with this hand (illustrating) and

sort of turned from the way the car was going and

jumped down.

A. I did not jump do^wm; I swung myself down by the

hand. I had a firm grip with this hand (left) and as 1

went down before I got a firm footing, I was not—had

not got my feet clear down, but it seemed when I was in

the act of getting footing of the end of the ties I let my-

self down that way, and it partly swung me around. I

was a little inclined, and it swung me hurriedly around

and I struck on my side.

Q. Did you go under the steps?

A. I could not tell you that; I went under because

it happened all in a moment.

Q. Have you not gone back there and looked at it

since to see so that you might fix it in your mind?

A. In getting off the train once since I told my hus-

band that that was the way I was

—

Q. I don't care what you told your husband; I want

to know what you know about it, whether you have gone

back there and looked for the purpose of determining

just how you got off that car.

Al Yes, sir; I have looked at the end of the coach

on purpose to see.
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Q. Now the body of the car extends over the ties,

don't it?

A. Well, I just swung a little to the back and I can't

tell you just how the body of the coach is.

Q. Now, if you were here (illustrating) and you

swung, you would come even with where your hand was,

would you not? A. Almost so, I should think.

Q. Then the car starting and you coming that way,

as you came down, the steps would be b}" before you

could strike them, would they not?

A. I had not lost the firm hold of my iron rod; I had

not time to loosen my grip on the rod; that made it jerk

me after it. 1

' -^^3

Q. Which way do you fall when you go down that

way and make that swing to the ground? Did you fall

toward the push-car?

A. I did not fall; I was thrown backwards; I fell

back among those rocks.

Q. Back this way (illustrating) you mean?

A. Back with my feet slanting towards the coach.

Q. And your head out? A. My head backwards.

Q. Did you fall flat on your back?

A. No, sir, I went to the ground in a sitting posture?

Q. In a sitting posture? ^

A. I struck the ground in a sitting posture, and I

threw my hands as I went back so that my head did not

go back. '

Q. So that your back did not strike the ground at

all? ^
1

A. No, sir, I struck the ground in a sitting posture.
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Q. When did you first go to see a doctor, do you re-

member the date?

A. I think it was the 16th of February.

Q. This accident happened on the 28th of January?

A. Yes, sir.
'

"
'

'*'"'

|

Q. And you were in excessive pain all that night and

all the next day, and for practically three weeks after

that before you went to a doctor?

A. When I was in such good health at the time that

I had strength to keep up.

Q. Just answer my question. You were suffering

exceeding pain the very night of this accident, all the

next day and for almost three weeks afterward before

you went to a doctor?

A. Yes, sir; I ached, it hurt all the time, but I was

not weak until the inflammation reduced my strength.

Q. You went to the same doctor that had thereto-

fore been treating you?

A. I had not been under a doctor's treatment for

years.

Q. Had you ever been under a doctor's treatment

before? A. Yes, sir; years ago I had.

Q. How long before this time?

A. He removed a small tumor for me almost two

years before this.

Q. Where was that tumor?

A. In the neck of the womb.

Q. How long did he doctor you at that time?

A. He did not doctor me at all.

Q. He did not? A. No, sir.

Q. He just performed the operation?
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A. I was in the hospital one week and I was taken

home.

Q. Is that the only time that Dr. Genoway ever at-

tended you? A. No, sir.

Q. When did he attend you again?

A. He attended me before that, when my last child

was born.

Q. Was that all? A. No, sir.

Q. When did he attend to you again?

A. I needed an operation performed.

Q. What was that operation?

A. It was caused by chidbirlh—he attended to that.

Q. When was that?

A. When my child was one year old.

Q. When did that occur?

A. That had occurred with my last child before this

one, before the one he attended me for.

Q. Give me the date, if you can.

A. February 1st, 1890, I believe—1^1.

Q. 1891? A. Yes, sir.

Q. How old are you, Mrs. Nicholson?

A. Forty-two years old the 6th day of this month.

Q. What age were you at the birth of your first

child? A. Twenty-four.

Q. Did you have any trouble at the birth of that

child?

A. What kind of trouble do you mean?

Q. Any kind of trouble.

A. I did not have any trouble after the birth; no, sir.

Q. Did you have any conditions resulting from that

childbirth that gave you any trouble?
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A. No, sir.

Q. Now, what was the date of that first childbirth?

A. I had been twice married; when my first child

was born in 1881. •

Q. In 1881? A. Yes, sir.

Q. And after the birth you had no difficulty aud no

Kcrious results from that?

A. No serious results, no, sir.

Q. When was you next child born?

A. May 18th, 1888.

Q. Where was it this child was born?

A. In Pennsylvania.

Q. Where was the second one born?

A. Leadville, Colorado.

Q. What difficulty did you have, if any, in that child-

birth or subsequent to the childbirth, on account of the

childbirth? A. I can't say that I had anything.

Q. Can you say that you did not have any?

A. Yes, sir, I don't know that I had any.

Q. When was your third child born?

A. February Idt, 1891, I believe.

Q. February 1st, 1891? A. I believe so.

Q. And that was up here?

A. That was in Leadville—excuse me, in Butte, Mon-

tana.

Q. In Butte, Montana? At that time what difficulty,

if any, did you have? A. This laceration happened.

Q. You then became lacerated from that childbirth

at that time? A. Yes, sir.

Q. That was in 1891. Now, subsequent to that child-

birth did you have an operation performed?
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A. No, sir.

Q. The laceration has continued from that tiinc until

this, is that correct?

A. No, sir, it was attended to after my hist chihl was

born.

Q. The fourth rhihl is the last one? A. Yes, sir.

Q. When was that child Ixn-n? A. May 14th.

(^ What year?

A. 18l>3, I believe—excuse me—in losinp^ sleep I cnn-

not think as readily as I would otherwise.

Q. Yes, I will ^ive you plenty of time. May 14th,

1893? A. Yes, sir.

(2- Now, \\\ut attended that childbirth, what do^'tor?

A. Eh*. Genow ay.

iy. At that tiiiH* wiiat ditticulty, if any, did you have?

A. I had no ill after-effects, but he said this lacora-

tion should be attended to.

(^ And was atten<led to? .\. Yes, sir.

1^. By Dr. Genoway? .V. Yea, sir.

Q. Now, up to that time you had been a healthy,

strong, vij;orous woman, had you?

A. This laceration weakened me, and after it was

performed I got well.

Q. And then after that until this accident you were

a healthy, strong, vigorous woman?

A. I have been well and enabled to do my own work

with the exception of what help my daughter gave me

since ray little boy was a year and eight months old.

Q. Where is Dr. Genoway now?

A. I could not tell you.

Q. He is not in Wallace, is he?
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A. No, sir, I understood he had gone away.

Q. To New York or to Europe?

A. I heard he had gone to New York.

Q. Now, at the time you went to him what were you

wearing a stem-pessary for?

A. That was on account of this last operation that

should have been performed, but he never told me I

needed it, that I needed an operation; he said that if I

wore this it would be all that I needed.

Q. You were wearing this at the time that you went

to him the 16th of February, 1899, were you not?

A. Yes, sir.

Q. And he told you to take it off because that had a

tendency if in fact it did not cause the pain you were

suffering from, didn't he?

A. No, sir, he said for me to remove it for a little

while. '

Q. Why remove it?

A. Until the inflammation was reduced.

The COURT.—When was this?

Mr. STEPHENS.—The very day she went to Dr Geno-

way; the accident happening on the 28th of January and

she went on the 16th of February.

Q. At that time you were wearing a stem-pessary,

were you? A. Yes, sir.

Q. And had been wearing it before that time how
long?

A. Most of the time when I went to do any hard work

he advised me to.

Q. He had advised you to wear it? A. Yes, sir.
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Q. You bad been wearing it ever since the operation

for this laceration? A. No, not exactly.

Q. Well, how much of the time had you worn it?

A. I could not tell you.

Q. When you left the hospital, after having been

there this ten or eleven days, Dr. Genoway told you that

there was nothing to do for you or nothing to treat you

for except nervousness, didn't he?

A. No, sir, he gave me the same tn'atment to take

home with me that he had given me before I went there.

(2- Dr. Clenoway had been your family physician,

th<'n, for at least six years immediately preceding this

accident, hadn't he?

A. lie had been our family physician since I em-

ployed liiin for that time.

(i. 1 n 1891 or 1893, which was it?

A. In 1893, I believe, the little boy was born.

Q. Now, when you went to Dr. McGee he gave you

practically the same treatment, as I understand you,

that Dr. Genoway had been giving you?

A. Yes, sir.

Q. At the time you went to Dr. Genoway did he dis-

cover any external evidences of an injury on you any-

where?

A. He said that the uterus was seriously displaced;

that I must have received a dreadful jar to get such an

injury.

Q. 1 mean external, nowhere on the outside of your

body was there any indication that you had been hurt

at the time of this accident?
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A. He did not examine the outside of the abdomen.

I told him it was dreadfully swollen.

Q. You did not discover that until about two weeks

after the accident?

A. I did not look at my side.

Q. It was hurting you all the time, wasn't it?

A. Yes, sir, but I did not look at it.

Q. You did not look at it and did not put anything

on it? A. The pain was internal.

Q. Yes, you had had the pain, had you not, before

this accident? A. No, sir.

Q. And notwithstanding that you had had that ex-

cessive pain you paid no attention to it, did not look at

it, did not put anything on it?

A. I kept hoping that I would get better.

Q. Just answer my question.

A. I did not put anything on it for about two weeks

and then I went to rub some liniment on it:

Q. And did not loiok at it for that length of time, as I

undersftand you? A^ No, sir.

Q. How many miscarriages, if any, have you had?

A. I was frightened and had one in Leadville.

Q. Is that the only one? A. No, sir.

Q. How many ofthers?

A. I have had two others, I believe.

Q. Where were they, and When?

A. One since the little boy was born.

Q. And when wa» the other one?

A. I can't tell you exactly now.

Q. Do you know about when it was—was it in Penn-

sylvania or when you went to Leadville?
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A. In Leadville, I believe.

Q. Two of them in Leadville? A. Yes, sir.

Q. How long did you Jive in Leadville?

A. I can't tell you exactly.

Q. About how long. A. ^Several years.

(i. And what effeirts, if any, did you have from those

miscarriages, how did they affect you?

A. I was weak afterwards, but I had gotten perfect-

ly well for some years before this happen!ed.

(2. You had gotten over all those things before this

accident happened? A. Yes, sir.

(2. Ami this stem-pessary you were jusrt: wearing be-

cause the doctor told you to, not because you needed it?

A. The doctor advised me to wiiir that almoi>t all the

time.

Q. ^Vhy, what for, what gcK)d did it di>?

A. ^Vell, I did not know then, but Dr. Libby thought

it was best that the lacerated perineum should be oper-

ated OB.

Q. But why did you weaj this stem-pessary after this

childbirth in 1893 until the time of the accident and a

few days after the accident TN-hen you went to Dr. Geno-

way ? Whaft were you wearing it for during that period ?

A. TS'hen I went to walk any distance or do any hard

work I always felt pain without I wore it.

Q. As a matter of fact, you could not walk any dis-

tance or do any hard work without wearing it; is not that

true?

A. I could, but I felt more tiretl when I did, without

it
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Q. Now, who were your neiglibors there, Mrsw Ndcol-

son? A. Well, we had several neighbors.

Q. Well, who are they?

A. Well, there is a family by the name of Leighty,

Knoll, Fisk, Lind, Herkelow.

Q. These people, all of you, live right along the side

of the hill where you can see each o«;her; can see what you

are doing out of doors and around the housie and all those

sort of thingsi?

A. Froim' some sides of the housie you can see each

other; there is one cabin stands between our house and

Mr. Leighty's family.

Q. Now, amonig those neighbors do you remember

telling any of them about the condition of your health

prior to this accident?

A. Well, when I was doctoring with Dr. Genoiway I

did. I i ivi^iz^

Q. Common neighorhood talk; you told them' all

about it, didn't you, why you were being treated and

what ailed you, didn't you? A. Not always.

Q. Well, you did siome of them, did you not?

A. W^e have had conversations years ago, yes.

Q. Thosie neighbors have had an opportunity to see

and observe youf physical condition and what you did

and what you did not do prior as well aa subsequent to

thisi accident, haven't they?

A. W^ell, sometimes they have.

Q. When you went to Dr. Libby, in Spokane, did he

tell you that the condition that existed there could not
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have occurred between the date of this accident and the

time you came to him?

(Plaintiff objects. Objection sustained.)

Q. Now, Mrs. Nicolson, the mark here with ink on

this larger photograph an ''X," iudacating the pla<-e

where you say that you alighteil from the train, in which

direction is your house, towcord the top or bottom of the

photograph?

A. \\'i' go uj) toward th<* top of \\w i)h(>t(>grai)h.

Q. By that millii«»us('?

A. By this little mill down there.

il What mill is tliat? A. Tlu* Oranite mill.

Q. Now, tiiking this other photograj)!!, the smaller

one, does that mark there indicate the place where you

get off also?

A. About those two rocks that are marked.

Q. What do you m-ean by about—down the i)lioto-

giiaph toward the bottom?

A. Yes, sir, toward the bottom of this.

Q. The top of the larger one but bottom of the small

one?

A. Toward the bottom, of the small picture and to-

ward the top of the larger one.

i}. In other words, the small picture is taken looting

in the direction! from which you came toward Wallace?

A. Yes, sir.

Q. And the other is looking up, or toward Burke?

A. Yes, sir.

Q. In the small picture I notice a little to the right-

hand side a little house with aome stepe. Whose house

is that?
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A. A fajuily by the name of Linn live there.

Q. That is the place where tlie train usually stops to

let people off in the winter time?

A. It always stops in this neighborhood between here

(illustrating)

—

'

Q. (Interruptinig.) And up about the summit?

A. Yes, sir.

Q. That is to say, those steps lead to a path going up

on the hill, do they?

A. The other neighbors! go up the steps to go to their

homes, but our house isi next the mill, and you go up the

ti ack a little way then.

Q. And you go up the track a little ways then?

A. We go up the track a little way^.

(}. Now, not as accurate, but in the neighborhood of

accuracy just look i^t that (referring to diagram'). See

If that correctly indicates about the positions on the dia-

gram 01 the mill and house and whiere your house is?

A. Will you please tell me again the request? I have

lost so much sleep that it makes me so nervous.

Q. Assuming what is marked here with lead-pencil

with cross-sections just a little way apart, being the rail-

road, the main track marked "N. P. Ry." in red ink and

"siding'' in red infe; is this about the position w^here you

got off at that time? This to indicate the steps gding up

here to the Linn house; here are the steps going up the

hill and path up to the road, and you live up on that road

there? A. Yes, sir.

Q. Also a path, as I understand it, from about one-

third of the way up the switch leading up towards your

house, but not beyond the mill.
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A. Right in there (illustrating) I should think was the

place.

Q. The place that you got off?

A. Where I was thrown, above the two rocks aaid

above the steps, that is toward the mill—above the steps

toward the mill.

Q. Now, in going home do you go beyond the mill or

turn before you get to the mill?

A. Before we get to the mill, quite a little piece.

Q. As to location of houses, then, that is approxi-

mately correct, is it?

A. Thert^ ought to bo another house here, and another

house between these two (referring to photograph), a

house extends out this way (illustrating).

Q. Between you and whcv, Leighty?

A. Yes, sir, comes up this way; it comes down heue

in front something like that would be (illuatiating).

Q. Does it couLe down in the wagon road?

A. Almost into the wagon road.

Q. Another on the other side of the wag<m road?

A. Yes; this is meant for the wagon road.

Q. Just to the wagon, road?

A. Almost to the wagon road,

Q. So that you got up and walked up the track and

up the hill?

A. My daughter met me at this path (illustrating).

Q. Down to the track?

A. Almost to the track. She came running down the

hill, had got part way down when the train stopped, and

as it went on she thought I had not come and when it

stopped again she came down then.
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Q. What have you been doing around yooir house

since this accident, if anything?

A. I have not been able to do anything except for the

first two weeks; I worked abound a little; I kept around

ihe house.

Q. I don't undersrtiand what you mean by working a

little; what do you mean by that?

A. I did not attempt to do hard work; I was waiting
until my pain would get better, you see, and instead of
getting better I began to grow weaker and weaker.

Q. You have never worked in your garden since that
time, have you?

i ,

A. I have leaned on the banister and gone dqwnlo^
the garden, and sat on a little seat. My flower beds are
up this high, and there is a path this, wide between miost
of them, and I sat on a little seat down in the sunshine in
order to make me feel better.

Q. You did not do any work in the garden?
A. Yea, sir; I worked with my fingers, transplanted

a few little plants from the last of June until the sun got
too warm.

^^ Mave you done any washing since this accident?
A. Have rubbed out a few handkerchiefs and things

like that. ^
,

Q. Any ironing?

A. I attempted to do a little bit of washing a few days
after I had been hurt, perhaps a week aft^r, and found
that I could not do anything of that kind.

Q. Before that you did your own washing and ironing
and gardeniing, is that it?

A. Yes, sir; and raised poultry.
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Q. Right along?

A. Yes, sir; have for some jears.

Q. Well, ever since you have been up there at Man-

chester?

A. No; not ever since I have been there; my husband

used to raise poultry, and attend to the garden, but he

got to working farther from home some years ago,

walked three miles to work and that took up his time, ajs

he worked twelve hours a dav, and I took to raising the

poultry and doing the garden work.

Q. Who was this young lady that got off the train?

A. She was a stepdaughter of 3Ir. Leighty, the

school-teacher.

Q. Do you know what her name is?

A. Miss Farron, she was school-teacher at Gem.

Q. Did you see Mr. Leighty there that day around the

train anywhere?

A. No, sir; he was not around tiie train that I saw.

Q. He did not get on the steps that you got off of, did

he?

A. No, sir; there was no one around except those men

that were on the coach—that is, at the rear end of the

coach.

Q. You know Mr. Leighty, don't you, when you see

him? A. Yes, sir.

Q. If he had been there you would have seen him?

A. Yes, sir. ^

Q. Did anyone help you get off the train at all?

A. No, sir. There was no one to help me off is the

reason I swung down.
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Q. You frequently swuDg down that way, didn't you?

A. No; sir; Mr,. Olmsted always attended to me.

Q. Was Mr. Olmsted always on when you were on?

A. This other conductor took his place occasionally.

Q. You had not ridden with this other conductor, as

I understand it?

A. I don't remember that I had ever ridden on the

when he was on.

Q. This was the first time that you had ever ridden

with him that you know about?

A. I don't remember; my husband used to go to Wal-

lace.

Q. Do you see him in the room anywhere? Would

you recognize him if yooi f!(hould see him?

A. I don't know that I would; he was a little man.

Q. When the station was called did he go toward the

forward end of the car—the conductor I mean

—

A. I think he did.

Q. There was not any brakeman in the car at that

time?

A. I did not see any brakemani; would not know who

they were if I did.

Q. You would know them by their uniform, you know

the clothes they wear?

A. I think 1 could recognize that was a brakeman,

but I could not be real positive.

Q. Don,'t you know that there was not any brakeman

in this particular car? A. In the car?

Q. Yes; in the car in which you were.

A. I did not see any; there was not any near the steps

as I got out.
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Q. There was not any in the rear end of the ear where
you were, was there? A. I conld not tell that.

Q. At any rate you did not aee any brakeman in that

car at all.

A. I could not tell you now that I did; I may have at

the time.

Q. Did you take any opiates during this time to make
you sleep and resit?

A. Since I was injured, did you say?

Q. Yes. A. Yes, sir.

Q. Did you take them before that time.

A. No, sir, there were four nights that I could not

sleep at all after, I had gone to the doctor's, without

opiates. i

Q. You know that opiattes cause constipation, don't

you?
I

A. I could not tell you. He gave it to me until I told

the doctor I did not want to take any moix? of it, because

it seemed to make me feel so badly.

Q. Didn't they tell you?

A. I had never used opiates since that bad sleepless

spell; I don't take them since that.

Q. \Vhen was that?
i

A. Shortly aft.er I began to doctor.

Q. Shortly after you went to Dr. Genoway?

A. Yes, sir.

Q. You did not have those sleepless nights immedi-

ately after the accident?

A. Yes, sir, I could not sle^p at all the first naght, and

I wais restless all the time until I got so I could not sleep;

that was why he gave me the medicine.



136 Charles Nicolson and Mary E. Nicolsm vs.

Q. You did not sleep day or night?

A. No, sir, I could not sleep until he gave me some medi-

cine.

Q. I mean before you went to the doctor, you did not

sleep day or night did you say?

A. Oh, yes; I slept some but I could not rest; I could

not rest well ; I did not sleep at all the first night.

Q. That was a very unusual thing for you?

A. Well, I have never rested good. I have never known

what a good night's rest was.

Q. Answer my question, Mrs. Nicolson. It was very

unusual for you not to be able to sleep, and have those rest-

less nights that you complain of immediately after this ac-

ident? ' '^''VrWl

A. I never rested after the accident, never had a good

night's rest.

Q. Previous to that you had rested all right and slept as

well as anybody, had you?

A. Yes, sir, I had never used anything to sleep before

that.

Q. And immediately after this accident you began to be

troubled with sleepless nights constantly and continuous-

A. I could not rest on my left side at all and when I

would lay so long on my back or on my right side I would

get so tired I would have to turn on my face.

Q. You either don't understand me or I don't make my-

self plain. I want to get at this Mrs. Nicolson, before this

accident you were not troubled with sleeplessness?

A. No, sir.
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Q. As soon as you had the accident, beginning the night

of the accident, you did have sleepless nights?

A. Yes, sir.

Q. Continuously thereafter? A. Yes, sir.

Q. And that continued for almost three weeks before

you went to see a doctor?

A. I did not say that I could not sleep at all only that

first night. I was restless ; I did not sleep long at a time,

I would wake up.

Q. Commencing with the night of the accident; how

much did you sleep the first night after the accident?

A. I did not sleep any at all.

Q. Did you sleep any the next day?

A. I think that I did ; I know that I laid down and I

think that I slept.

Q. Did 3'ou sleep any the next night after the accident?

A. Yes, sir.

Q. Did you sleep all right that night?

' A. No, sir.

Q. How much did you sleep that night?

A. I could not tell you now, hut I have never been able

to rest good since I got hurt.

Q. Can't you give us an idea of how much you slept

that night?

A. I might have slept a couple of hours.

Q. That is all? A. Yes, not more than that.

Q. The next day, did you sleep any?

A. No, sir, I don't think that I laid down aft^^r Sunday

;

I was hurt on Sunday and I laid down a little while on Sun-

day, but on Monday I stayed around about little chores, but

they were not hard and did for two weeks.
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Q. On Monday and Monday night did you sleep any?

A. I would sleep two or three hours each night by

spells.

Q. And that is all you could sleep?

A. Well, I might have slept a little longer some times.

Q. Now, what do you think is the longest time you slept

between the date of the accident and when you went to see

Dr. Genoway?

A. I did not sleep good any night at all, after I was

hurt, is the best way I can answer.

Q. Did you take any opiates during that time before

you went to see Dr. Genoway?

A. No, sir, I never used anything of that kind until he

gave them to me.

Q. Had you taken anything at all for womb or ovarian

trouble prior to January 28th, 1899?

A. Not after that operation was performed.

Q. In 1893?

A. The operation was performed when my youngest

child was a year old.

The COURT.—When was it with reference to the ac-

cident, this operation, how long before?

A. Three years.

Q. At the time of the accident were you then wearing a

stem-pessary? A. Yes, sir.

Q. Did Dr. McGee perform any operation on you?

A. No, sir.

Q. When you swung from this car and started out, did

you see the push-car behind the passenger coach?

A. I saw it when I came out; when I came out on the

platform' I just saw there was a car there.
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Q. When you fell where were you with reference to the

puHh-ear at that time?

A. If you will just think I had hold of that iron railinj;

until I was thrown ba<'k ; I had a jirrip on that; I could not

be far away, the leng:th of my arm, and I am five feet three

and a half inches in hoip:ht,and you mayknowl could not

—

Q. You just dropiHHl in a sitting position. Now, tell

us whether the front end of the push-car at the time you

were in that sitting position when you first fell, some

ground, or snow, or rock under you, where was the front

end of the push-car at that time?

A. I paid no attention to the car; I was well and strong

and I just sprang up an<l Unik my

—

Q. Did Mr. lladhy romc iu front of you between you

and the cars to take the boy off of the steps?

A. Yes, sir, he ran in front of me.

Q. He raji? A. Yes, sir.

Q. Running pretty fast, was he? A. Yes, sir.

Q. He was not by you at the time he got off the push-

car, then?

A. I did not know that he got ofif of any push-car; I

did not know where he belongcnl. A man ran in front of

me and grabbed the child.

Q. He was running when he passed you?

A. Yes, sir.

Q. And you did not notice where the push-car was at

that time?

A. I did not pay any attention to the car at that time?

Q. How fast was the car mo^^ng at that time?

A. I could not describe.

Qv How fftst did the car move as it started?
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A. It went quick.

Q. Well, faster than you could walk?

A. It just seemed to start with a quick jerk.

Q. And then how fast did it continue?

A. It went quite fast for a little piece.

Q. It stopped in a car length?

A. I think it was perhaps a little more than a car

length before it stopped perhaps
;
perhaps it might hav^e

been almost the length of two coaches, the length of a

coach is what I meant when I said a car.

Q. A passenger coach?

A. It might have gone the length of two coaches, but

it could not have been further than that.

Q. Have you any idea with reference to how you

walked, whether it was faster or slower than your ordi-

nary walk?

A. I used to walk pretty fast, but I have to walk like

a grandmother now^

Q. Well, before you got this grandmother walk now,

compared to the walk prior to that.

A. It went faster, I think.

Q. It went faster than you could walk at that time?

A. I could not be sure, but it started off quite

—

Q. Did you say anything about the accident to any-

body at that time? A. Yes, sir.

Q. To whom?

A. Not that evening ; I did not see anyone that evening.

Q. Did you say anything about it to the railway com-

pany people at all? A. Not that evening.

Q. When did you first?

A. I did not say anything to them about it. I had my
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Imsband write to them after I found that I was not going

to get better.

Q. Your husband wrote a letter along about June 3d,

was it not?

A. Yes, sir, but he had spoken to the agent or superin-

tendent at Wallace before that.

(2- Do you know that? A. Yes, sir.

Q. Were you present?

A. No, sir, but I sent him to tell him.

Q. Except what he told you, you don't know anything

about it then?

A. Well, I never knew him to tell me a falsehood in his

lifetime, so that I think

—

Q. Perhaps that is true, but I am asking you of your

own knowledge. You were not with him when he told

him? A. No, sir.

Q. So all you know is what he told you about it?

A. Yes, sir.

Q. As a matter of fact, was not the snow three or four

feet deep there? A. It was not, no, sir.

Q. Was not the snow up on a level with the steps?

A. It was not, no, sir.

Q. Didn't you just sit down in the snow, soft snow?

A. No, sir.

Q. Didn't you laugh, take it as a joke?

A. No, sir, I didn't feel like laughing ; I had no one to

to talk to or laugh to—there was no one to laugh with.

Q. You did not laugh when you sat down in the snow

as though it was a joke?

A. No, sir, I know I did not laugh. I think I said,

"Oh," but I did not say it very loud.
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Q. And your daughter met you down at the foot of the

path—is that what you mean to say? A. Yes, sir.

Q. She could see from the house then, see when you got

off
;
perfectly light so she could see down there, was it not?

A. No, sir ; there is a building between.

Q. She could not see you from the house, then?

A. No, sir; I can't see anyone get off unless they are up

toward the mills. She saw the other lady get off as she

came down the hill.

(Excused.)

McGEE, sworn on part of plaintiff, testified as follows

:

Direct Examination.

(By Mr. FORNEY.)

Q. Doctor, where do you reside? A. Wallace.

Q. What is your occupation ?

A. Physician and surgeon.

Q. How long have you been a physician and stirgeon?

A. Since 1882.

Q. You are a graduate, Doctor, of what institution?

A. Medical College of Ohio University, Department of

Medicine of the University of Cincinnati.

Q. Where are you practicing your profession now ?

A. Mullan, Idaho.

Q. How long have you been engaged there. Doctor?

A. Two years at Mullan.

Q. How long at Wallace?

A. Four years in the Coeur d'Alenes, two years at each

place.

Q. Are you acquainted with Mrs. Nicolson, the witness

who has just testified?



The Noiihrrn Pacific Raihcaij Company. 143

A. I have seen Mrs. Nicolson twice, and this is the third

time I have seen her, when she was on the witness stand.

Q. Where did you first see her?

A. At her home at Manchester.

Q. Is that the place commonly known as Granite?

A. That is the name of the mill there.

Q. Can you fix the date of your first visit to her up

there?

A. I can't, sir; I remember it was early in March some

time.

Q. ^larch of what year?

A. Year before last, a year ago last March ; I think so.

Q. ]\rarch of 1899?

A. Yes, sir; then I saw her soon after that a short time,

a week or two; I can't remember exactly when.

Q. What was the occasion of your visit in March?

A. I visited Mrs. Nicolson at the request of her hus-

band.; saw her husbaml in Wallace one day when T was

visiting my family in Wallace, tuid he a^ked me to go up

and sec his wift*.

Q. Will you describe to the jury the condition you

found her in?

A. I can describe as I recollect it ; that has been a long

time ago. I remember this woman had ovaritis—a swollen

and tender ovarv—I remember that distinctlv ; I remember

that is the subject upon which I advised her to be operated

upon, for the removal of the ovary. I remember that the

womb was also retroflexed, bent backward
;
yes, I remem-

ber; that is about the extent of what I rec-olknt about her.

Q. What was the condition of that ovary as to being

swollen ?
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A. It was enlarged ; that is, it was larger than the other

ovary and evidently indurated.

Q. What ovary was that, what side?

A. As I remember it was the left ovary.

Q. What was the condition of that ovary as to inflam-

mation?

A. Well, sir, I am not able to say the character of the

imflammation ; I can only judge of that by the complaint

of tenderness ; I cannot say whether it was high-grade or

subacute inflammation, but at that time I think I remem-

ber it was a subacute condition, the inflammation.

Q. You speak of the uterus being retroflexed?

A. Yes, sir ; the uterus was bent upon itself backwards

at the time I saw her.

Q. What was she complaining of at that time?

A. She gave quite a general set of complaints as to pain.

Mr. STEPHENS.—I object to what she said.

( Overruled. Defendant excepts.

)

A. She complained of general abdominal pain, more

particularly in the region of the left ovary ; she drew my at-

tention to the left ovary by her complaint of pain.

Q. What would be, in your judgment as a medical man,

necessary to reduce the conditions you found there and

place them in a normal condition?

A. My opinion now is, as it was then, that she should

have the ovary removed ; that was my advice to her at the

time, I suppose that was how I came to end as her phy-

sician.

Q. What about the other conditions you found there,

the retroflexed uterus?
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A. I examined the uterus, and I thought at the time

that the operation for the removal of the ovary might take

place, that the uterus might be fixed to the abdominal wall,

and could all be taken in one operation, and so I might not

have outlined to her exactly what should be done, but I

directed her to go to some hospital to have the operation

performed.

Q. How are those operations performed?

A. That depends a good deal upon who performs

them. That is a very hard question to answer.

Q. You stated that on your recommendation the con-

dition of the uterus could be removed by fastening it.

A. Yes, at the time the abdomen is opened for the

removal of the ovary, it is a very common thing to fix

the uterus to the front wall of the abdomen, and that

usually overcomes the bent-back condition of the uterus.

That is the most common method of correcting it.

Q. In your opinion as a medical man, the condition

that you found there, how could that have been pro-

duced?

A. I think that could have been produced in a num-

ber of different ways; usually some violent injury, some

injury to the part; something that brings about a sur-

charge of blood to the parts usually starts the condition;

that might occur from a number of causes.

Q. That might have occurred by a jar or fall?

A. I think it could occur by a jar or fall; I think that

could be one of the causes.

Q. It could be caused by a blow?

A. Yes, I think so; I think if some person should be

kicked in the side it possibly would inflame all of the
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organs of that side; if kicked further up it would inflame

the organs underneath the portion the blow was received,

if sufficiently severe.

Q. The conditions that you found there at that time,

you may state if you made an examination the second

time?

A. I think I did; I think it w^as the second examina-

tion that I made more careful than the first. I think I

was very anxious to satisfy myself about some things

that I had not satisfied myself about before.

Q. In your opinion as a medical man, what effect

would these conditions have upon the general health of a

woman? I

A. I should think it would be very detrimental to

the general health of the woman; so much so that when

I meet them I advise them to have the conditions cor-

rected.

Cross-Exam ination.

(By Mr. STEPHENS.)

Q. Doctor, do all ovarian troubles arise from in-

juries? A. Oh, no, sir, by no means.

Q. It is a very common disease among women, is it

not? A. It is very common, yes, sir.

Q. Without any injury?

A. I don't know that I might say without any injury;

without any injury that we get a history of. There are

a great many ways that the abdominal, especially the

pelvic organs, may be injured which you will probably

not have described to you.

Q. It is not necessary that they should have an acci-

dent or jar? '
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A. I don't consider it at all necessary; I don't know-

that there is an accident in this case even; I am only de-

tailing the conditions.

il- Would not an inflamed ovary enlarged have a

tendency to retrovert the womb?

A. No, I don't think so, unless the womb partook of

that inflammation or enlargement.

Q. Didn't she have the general appearance of one

suffering from uterine or ovarian troubles a long period

of time?

A. I don't think I took that into consideration. I

might have considered that if 1 had been forewarned.

I cannot answer the question because I don't remember.

I know this, I will say this, that the uterus was bound

down by adhesions, so I did not consider it sut!iciently

recent to try to restore it to its natural place.

Q. ITow long would it take to produce that condition

of adhesions? A. I don't know, sir.

Q. Well, have you any means of knowing?

A. No, sir; I have no means of knowing.

(I You think it could have been produced from the

28th day of January to the time you examined her?

A. I think so, sir. I have seen other parts of the

abdomen bound down by adhesions in twenty-four hours.

Q. Was she wearing anything??

A. She was not at the time I examined her.

Q. Did you see any external evidence of any injury?

A. No, sir, I did not. I examined the abdominal

wall, but at that time it was merely an inflamed ovary;

the enlargement needed more length to show itself
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through the abdominal wall; it would have to be after

the—

Q. Could you at the time you examined her form any

accurate opinion as to what caused the condition that

you saw there?

A. No, sir, I did not set that up as an opinion; it was

the conditions that were then present that I formed an

opinion about; the causes of them did not interest me at

that time.

Q. And you have no opinion now as what caused

them? A. I have not, sir.

Redirect Examination.

Q. In your opinion as a medical man, it was impos-

sible to form an opinion as to the accurate cause?

A. Yes, sir; that is the way I put it.

Q. It might have been formed as you have stated?

A. Yes, sir.

Q. It could have been? A. I think so.

(Excused.) !

OATHEEINE TABOR, sworn on behalf of plaintiff,

testified as follows:

Direct Examination.

(By Mr. FORNEY.)

Q. Where do you live? A. Wallace, Idaho.

Q. How long have you lived there?

A. It will be seven years in February.

Q. Do you know Mrs. Nicolson? A. I do.

Q. How long have you known her?

A. About five years.



The Northern Pacific Railway Comixiuy. 149

Q. Whereabouts did you know her, at Granite?

A. I knew her to reside at Granite; of course I may
have seen her in Wallace the first time; I don't remem-

ber.

Q. Do you remember the time of the accident, about

the occurrence? A. I remember about it, yes.

Q. On or about the month of January, 11)00. You

may state what opportunities you had of knowing or ob-

serving Mrs. Nicolson prior to that time, say this year

prior to that time.

A. I saw her a great deal in Wallace and attending

some associations we had and doing her sociable part,

getting up lunches and one thing or another; so she was

able to do that.

Q. Did you visit her at her house? A. 1 did.

Q. Frequently? A. Quite frequently.

Q. And you may state whether you observed her do-

ing work about her house?

A. Yes, she did all her own work; had no help ex-

cepting her daughter.

Q. What did you observe her doing?

A. Oh, just doing the general housework—cooking,

washing, and everything.

Q. You may state if you were there at any entertain-

ments? '

A. Y'es, I was once, one social; she got up quite a

nice lunch.

Q. W^here did you observe her in Wallace?

A. She was a member of the Eastern Star; I used to

see her there quite often, and at my home.
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Q. What was her appearance then as to being, to you,

a well lady of good health?

A. She looked very well.

Q. You may state if you have seen her subsequently

to January, 18^9? A. After, you mean?

Q. Yes. A. Yes, I did.

Q. What was her condition subsequent to that time?

A. She was in poor health; I saw her in Wallace

about two weeks after the accident, I think, and then

the next time I saw her was in the Providence Hospital;

I was a patient there myself at the time.

Q. You were a patient there? A Yes, sir.

Q. Did you have an opportunity of observing her con-

dition at that time?

A. Well, in a way. I had a room next to hers, and

she was able to come in once or twice and see me. I

was not able to go and see her in the first few days she

was there.

Q. You msij state if you have seen her at any sociable

since this accident? A. I have not.

Q. What has been the condition of her health since

then?

A. It has been very poor; she has not been able to do

anything.

Q. What was the nature of that social work, you

stated, in Wallace?

Mr. STEPHENS.—I object, as immaterial.

A. I don't know as I understand the question exactly.

Q. You stated she was there performing her social

functions.
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The OOURT.—You can state what she was doinu.

A. She had to carry dishes from the second story in

the Masonic Temple up to the third. Another thiuo- I

wanted to mention was, there was a great many steps

from the sidewalk in the Masonic Temple in Wallace to

the second floor, and she was able to go up those unas-

sisted before this accident; she has not been able to do

so since; there are soiuotliing like fifty-four steps in all.

Cross-Exaniination.

(By Mr. STEPUENS.)

Q. You have counted those steps, have you?

A. No, I don't Indieve I have counted them, but I

have heard it remarked on.

Q. How do you know the number of them?

A. I have heard people say so.

Q. You were there at the hospital at the same time

she was being treated? A. I was.

iy I did not catch your name?

A. Catherine Tabor is my name.

Q. Are you married or single? A. Marrie<l.

(>. IIow often has Mrs. Nicolson visited your house

in Wallace?

A. I don't know; I never counted the times; a good

many times.

Q. You did not hear anybody say, like the steps, how

many times, did you? A. No.

Q. Now, when she came to your house, before this al-

leged accident, did she tell you about her previous

troubles?
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A. I think she did, yes; I think she referred to some.

Q. Did she tell you about any additional ones but

what she has testified to on the stand?

A. Not that I remember of.

Q. She told you about all of those, did she?

A. Well, I don't know that she has told me about all

of them.

Q. You knew she was wearing at the time of this

accident something to affect her condition, didn't you?

A. I did not.

Q. You did not know it? A. No, sir.

Q. She never told you anything of that kind?

A. She did not.

Q. Now, at the time you saw her first, two weeks

after the accident, she was then unable to go up the

steps? ' '

,

A. I don't know that she was; I suppose that she was;

I saw her on the level ground; she said she had had an

accident, told me the nature of it.

Q. She did not tell you whether she had gone to a

doctor or not?

A. iShe did not tell me whether she had gone; I think

she said she had come to see Doctor Genoway, to find

him.
I I

Q. Have you ever seen her washing or doing any-

thing of that kind when you have been up to see her?

A. I can't say that I have exactly washing; I have

seen her working; no, I don't think I have seen her

washing. '

Q. Just what have you seen her doing in her home?
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A. I Lave seen her cookiug iu the kitchen, getting

dinner and sweeping the floor.

Q. How many times have you been to her house

since this alleged accident?

A. Since this accident, probably about four times.

Q. What was she doing at these times?

A. Nothing; sitting in the rocking-chair.

Q. You have never seen her work any since this acci-

dent, have you? A. I have not.

Q. You don't know anything about wliat she has tried

to do, except what she has told you?

A. I don't know; she has not told me that she has

tried to do anything.

Q. You don't know, except what she has told you,

whether she is able or not to do work? A. I do not.

(Excused.)

JENNIE McKENZIE, sworn on behalf of plaintiff,

testified as follows:

'- Direct Examination.

(By Mr. FOKNEY.)

Q. Mrs. McKenzie, where do you reside?

A. At Mullan, Idaho, at present.

Q. Are you acquainted with Mrs. Nicolson?

A. I am; she is my aunt.

Q. Have you visited Mrs. Nicolson at Granite?

A. I have.

Q. What time did you visit her, with reference to

the accident? A. I came there in May.

Q. In May afterwards? A. After the accident.
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Q. What was the occasion of your visit at that time?

A. She wrote to me that she had been injured and

was sick

—

Mr. STEPHENS.—I object to the witness stating what

was written to her.

The COURT.—You need not state that.

Q. You need not state what she wrote.

A. The accident was the reason of my coming.

Q. You may state if you have made your home with

her since then?

A. I have made my home there from May until the

last of last March; since then I have been there part of

the time.

Q. At the time of your arrival in May have you been

attending her since in the capacity of nurse?

A'. Since I came there I was with her constantly,

from the time I came there, with the exception of a very

few days, until, as I said, last March.

Q. Were you with her in Spokane at the hospital?

A. I was with her.

Q. What was her condition, Mrs. McKenzie, witli ref-

erence to suffering?

A. She suffered very greatly and was unable to get

around at all unassisted.

Mr. STEPHENS.—I object to what complaint she

made. I think that is a conclusion.

Q. What was her condition as to being able to walk

without assistance?

A. 'She was not aible to do so.
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Mr. STEPHENS.-I object, for the same reasons as be-

fore.

(Overruled; defendaut excepts.)

Q. You may state vvhKlier or not. since yooir arrival

in May, 1809, she has been able to walk without assist-

ance, or go up stairs without assistance.

A. She has not.

Q. ^^'hat was her appearance since your arrival there

as to being a healthy wcmian, or not?

A. She has not been strong since I have been there.

Q. Those conditions are at presK^nt witli her, at this

time? A. Yes, sir.

Cro*s-Examinatioa.

(By Mr. STEPHENS.)

Q. How long have you lived at Muilan?

A. At Mullau; I have only been in Mullau since the

4th of September. i

Q. September of what year? A. This year.

Q. Where did you live prior to the time you went to

Mrs. Nicolson's?

A. I lived in Pennsylvania.

Q. You came out from Pennsylvania upon a letter

from her, did you? A. I did.

Q. You have remained with her since? A. I have.

Q. Where did you live in Pennsylvania?

A. Near Franklin.

Q. What were you engaged in there, if anything?

A. I had been teaching school.

Q. Did you have a school at the time she wrote you?

A. I finished my school just before I came out.
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Q. When did you receive this letter from her?

A. It was written the very next day after her accident.

Q. It was written the very next day, and you did not

come out, then, until May?

A. I did not; I was teaching at the time.

Q. Have you that letter with you?

A. I have not.

Q. What did you do with it?

A. What did I do with it?

Q. Yes. A. Well, I suppose it is at home.

Q. You pre?<erved it, did you? '

A. I did mot; it was written to my sister.

Q. Oh, written to your sister. Your sister did not

come out, did she? A. She did not.

Q. She requestted you in that letter to come imme-

diately, didn't she?

A. She requested we should come, but I don't know

that she said just imm'ediately, and I was teaching, and,

of course, I finished my school before I left.

Q. She told you about her condition, didn't sihe, and

how badly she needed a nurse?

A. She did not explain the extent of her injuries; she

said she had been injured and was almost unable to

write; the only reason she wrote was, it was a matter of

rmportance to us.

Q. To what?

A. A matter of importance to usr^I mean myself and

my sister.

Q. Oh, to yourself and your sister. How did it be-

come a matter of importance to yourself and your sister?
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A. I am not referring to her accident; the matter

about which she wrote was not her accident, that she was

writing about. '

il. Oh, she was not writing about the accident Well,

did she request you or your sister in that letter to come

out at once and nurse her?
,

A. I don't knoAv that she expressed it in that way.

Q. What did she say about your coming out and nurs-

ing her?

A. I don't know that she asked me to come out and

nurse her. '

Q. When did she ask you to come out and nurse her?

A. I came out here, and she was in Spokane at the

time, and I went there.

Q. Did you first go up to ^lanchester? A. I did.

Q. Did your sister come with you?

A. She did not.

Q. What date in May did you say you arrived in Spo-

kane? A. Twenty-ninth of May.

Q. Did you hear from her between the date of the

accident and the time you came out?

A. Not from her personally; I think perhaps we had

letters from some of the family.

Q. You mean some of her family, or which one of her

family? A. Her daughter, I believe.

Q. When was that letter written?

A. I don't remember the date.

Q. You knew^ her in Pennsylvania, did you?

A. I did.

Q. She was a strong healthy woman there, was she?
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A. She was, as far as I remember; I was very small

at the time.

Q,. Do you or do you not know whether she was a

strong healthy woman at that time?

A. I know she was not sick.

Q. How old were you then?

A. I don't remember; I suppose eight or nine.

Q. Do you remember where she went from there,

when she moved from Pennsylvania?

A. Do you mean what part of the west?

Q. Yes.. A. To Colorado.

Q. She remained a strong healthy woman there, didn't

she? A. I was not there.

Q. You don't know anything about her health from

the time she left Pennsylvania until the time you landed

here, then, in May last year?

A. Nothing except what was written.

Q. Where was she in Spokane when you first found

her? A. She had a room.

Q. Where? '

A. She had a room on Broadway near the courthouse.

Q. Who was attending her? A. Dr. Libby.

Q. This gentleman sitting here? A. Yes, sir.

Q. How long did you remain there with her?

A. From the time I went there until the 8th of July.

Q. Was she rooming upstairs or jdownstairs?

A. Downstairs.

Q. Did she go over to the doctor's oflBce for treat-

ment?

A. I believe that I went with her once or twice to

the doctor's office.
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Q. She rode on the street-car or walked?
A. She rode on the street-car.

Q. Are you living- with her now?
A. I am not at present.

Q. How long since you have been living with her?
A. I have been there part of the time since last

March, but the greater part of the time I have been away
from there.

Q. Where have you been? A. Different places.

(2- now much of the time have you been at .Airs. Nic-
olson's?

.
I

A. I have been there a week at a time once or twice
since that, and a few days at other times.

Q. Well, about how many times?

A. I suppose half a dozen times, maybe.

Q. In this letter that you or your sister got from her,

she told you that she had had an accident and was very

badly injured, did she?

A. She didn't explain the nature at all; she said she

was very nervous and could scarcely write.

Q. Was that all she said about it?

A. That was all.

Q. And upon that and the subsequent letter of her

daughter you came out to nurse her?

A. I came out to be with her.

Q. Did you come out to nurse her? Was that one of

the purposes?

A. I said I came out because she was hurt.

Q. I would like to have my question answered.

The COURT.—That is a proper question.

A. As to nursing her, I don't know that I came ex-
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pressly to nurse her, but the result Avas that I have seen

her since that, but I don't know that was my purpose

since coming.

Q. Are you married or single? A. Single.

Q. Is your sister married or single? A. S>ing*le.

Q. Did you ever receive a letter yourself from Mrs.

Nicolson or some one else requesting you to come out?

(Plaintiffs object as not proper cross-examination.)

The COURT.—Is not that the letter you have been

asking about? '

Mr. STEPHEINS.—I understood her to say that a let-

ter was written to her sister. I am asking if she ever

received any letter.

(Objection overruled. Plaintiffs except.)

A. I did not receive one from her, because she was

injured at that time; that was the last letter she wrote

for some time, but I received a letter from her daughter;

I don't know that she expressly requested me to come.

Q. What was the date?

A. I don't remember the date; it was after the other

one.

Q. How long after the other one?

A. Possibly a week or two.

Q. Did she request you in that letter to come out to

nurse her or to help take care of her?

A. I think I answered that once, but I don't know as

she expressly asked me to come and nurse her; she asked

me to come, but I don't know that she stated

—

Q. What other purpose, if any, did you have in com-

ing out, then, to nurse Mrs. Nicolson?

A. Because I wished to be here, to visit her.
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Q. What was you idea in visiting her in that condi-

tion; was that all you expected to do when you came?

Air. FOIiNEY.—We object as not proper cross-exam-

ination; she has gone into that thoroughly.

Tiir Con^T.—I think you asked her about her capac-

ity and she stated she was nursing her during this time,

and counsel is entitl<*d to know.

(Plaintiffs except.)

A. Naturally I wimld <'X])(M-t to do anything T could

to help her.

(2- Now, you liavt' dour so continnously between the

dates that you mentioned without compensation. What,

if any, arrangement have you got about being paid out

of any judgment that might be recovered?

A. There has been no arrangement made at all.

(2- l>i<l you'pay your own expenses while in Si>okane

nursing her? A. Whih' 1 was there?

il Yes. A. I «lid not.

Q. Who paid those? A. My uncle paid them.

i}. Mr. Nicolson, you mean? A. Yes, sir.

i}. Have you received wages for the time you were

nursing her there and at other places?

A. Did I?

Q. Y>8. A. No, I did not.

Q. Have you been teaching school since you have

been out here? A. I have.

Q. How have you lived since you have been here,

upon what income, if any?

A. Upon ray own money, with the exception of the

time I was visiting.
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Q. That is the only time you have not paid your own

expenses out here? A. It is.

Q. Where have yooi been teaching school?

A. At present?

'':(' rOUET.—It seems to me that there is consider-

able detail, Mr. Stephens. I cannot see the necessity of

it.

Mr. STEPHENS.—That is true, your Honor, but some-

times those details are important. Counsel is not al-

ways able to explain to the Court why they are impor-

tant. '

The OOUIvT.—Go on, if they are important. I cannot

see where they are.

A. At present I am teaching in Mullan; before that

I taught at Delta.

(Excused.) I

;

CHARLES NICOLSON, sworn on part of plaintiffs,

testified as follows:

Direct Examination.

(By Mr. FORNEY.)
;

Q. Mr. Nicolson, where do you reside?

A. At Granite, Idaho, or Manchester.

Q. You are one of the plaintiffs in this action, are

you? A. Yes, sir.

Q. Are you the husband of Mrs. Mary E. Nicolson?

A. Yes, sir.
'

Q. How long have you resided at Granite?

A. Since 1892.

Q. What is your business, Mr. Nicolson?
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A. I am a iiiillman, generally; follow concentration

of ore at present; working in a concentrator.

Q. That is, your business is a millman, miner. Where
were you on the 2Sth day of aJniiary, 1899?

A. I was at home, in Wallace part of the day, and

returned home in the evening and went to work at night.

Q. Were you working at that time on the night shift''

A. Yes, sir.

Q. Are you acquainttMl with the railroad track there

and the condition of the ground along it?

A. Yes, sir.

Q. What is the nature and condition of that ground

now with reference to January 28th, 1899?

A. As far as I know, it is in iihnut tlic same condition

now that it was then.

Q. You may state if this exhibit "J?" is a correct rep-

resentation of that railroad track there and ground ad-

joining it.

A. Yes, sir, I believe this is a correct photograph of

that place.

Q. Where did the train usually stoj) that ran from

Wallace to Gem?

A. Usually along about this switch here; sometimes

below the switch and sometimes I have got off above the

switch, when I would get off on the front end of the

coach, and sometimes if there were two coaches on I

would be on the fi'ont end of the first coach, so that I

would get on more in line with my own house; if I got

off down here (indicating) I would ha^e to walk up al-

most to where those box cars are and then turn off of

the track.
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Q. Where did the train stop, then, from the switch?

A. Below the switch, quite a little ways; there is a

house here that does not show here (on photograph).

There is a flight of stairs leading up the bank (Plaintiffs'

Exhibit "A"); that steps is a very usual place for the

hind end of the train to stop; say anywhere from there

away up in there to where those boxes show in that other

picture; they are rather irregular in their stopping place.

Q. Have you frequently ridden on that train to

Wallace? A. Yes, sir, very often.

Q. Has there ever been any platform there?

A. No, sir.
I

.^v>^"'
j

Q. During the seven years that you have resided

there? ' '

A. No, sir, never been since I have been there.

Q. You state that you were working on the 2i8th on

the night shift. What was the condition of your wife

when you found her the next day?

A. The next morning when I came home she had

not got up yet and

—

Q. What was her condition as to being nervous or

otherwise?

A. She was very nervous and complained of this hurt

and a very nervous condition.

Q. What was her condition after that?

A. She seemed to grow worse steadily after that time,

and though she was able to be about the house most of

the time, she complained a great deal, and finally I had

to take her to the doctor.

Q. What was her condition with reference to per-

forming her household duties there?
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A. Before or after?

Q. Afterward.

AL I believe she got the meals for the family most
of the time afterwards during this time until she went
to the doctor; I took her to the doctor i I don't know that

she did any other work than look after the cookino- a

little.

(2- What was her condition durinjr that lu'riod from

the time of the accident down to the time slie went to

the doctor—what was her condition then as to beiuir

well?

A. 8he was not well at all; she was very nervous and

irritable and easily excited; it seems any little noise or

jar or sudden shout from (lie cliildreu would make her

scream out loud.

Q- What was her cou<lition during that period with

regard to her health, with reference to her condition prior

to this accident?

A. Prior to this accident her health had been very

good.
I

•

• '•
^''^v'l

Q. What was she enabled to do about the house

prior to the accident?

A. She had been doing all of her housework, taking

care of the house and doing all of the work about the

house, excepting that little help that her daughter gave

her, when she was not in school, mornings and evenings.

Q. Able to attend to her household duties?

A. Yes, sir.

Q. Without any complaint?

A. Any complaint or any help.
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Q. What physician did she go to?

A. Dr. Genoway.

Q. Can you state about how long she was in Dr. Geno-

way's care?

A. I don't remember the dates; it was several weeks

she treated with him; I used to take her down to Wallace

on the stage.

Q. What was her condition when you took her down

there, with reference to walking; was she able to walk?

A. She was not able to walk at all without my assist-

ance; I had to take her arm and take her down on the

cars and lift her into the stage and lift her out again.

Q. What was her condition with reference to going

up steps?

A. I had to help her, take her arm and help her up

the stairs always.

Q. Did her sojourn with the doctor seem to relieve

her to any extent?

A. It did not seem to last any length of time; what-

ever he did for her did not seem to do her any good ; she

seemed to be feeling just as bad the next day as she

was before she went to him.

Q. You may state if at any time you called in Dr.

McGee? A. Yes, sir; I called Dr. McGee.

Q. Whom else did you consult for your wife, consult

with reference to her condition?

A. That was all the physicians that saw her at that

place.

Q. Did you confer with Dr. Libby or anyone else?

A. When I brought her to Spokane I did.
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Q. What is her condition now with reference to her

health as to being well or able to perform her house-

hold duties?

A. She has not performed any household duties since

two weeks after this accident occurred; she has not done

anything at all to amount to anything; I don't know that

she has got an entire meal of victuals for the fauiiiy

since about two weeks after this accident occurred; if

she has I have not seen her do it or have not known of it.

Q. Has she been able to hold her children or give

them any attentioM since?

A. No, sir; she has never that 1 know of been able

to have one of the children in licr lap since shortly after

this accident occurred-

Q. Since shortly afterwards?

A. No, she has never hclil oiu* of them in her laj)

afterwards that 1 know of.

Q. What was Dr. Genoway's bill?

A. 1 have never got his bill for his services.

Q. Did you request him to render his bill?

A. 1 did a short time ago before he left Wallace, but

he did not render his bill.

Q. now long was your wife under his treatment?

A. Well, before she went to the hospital she was un-

der his treatment for I don't remember just the length

of time, probably a month, and she was in the hospital

eleven days under his treatment, and afterwards I got

prescriptions from him and had medicine brought up per-

sonally.

Q. He treated her quite a period, in addition to the

time she was at the hospital?
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A. It was after she was in the hospital that I went

to him several times, got prescriptions from him; ex-

plained to him her condition and got prescriptions from

him and got the medicine.

Q. Did you call in Dr. McGee, as you state?

A. Yes, sir.

Q. What was his bill?

A. His bill was |45.00, I believe.

Q. You have alleged in your complaint an expense at

the Providence Hospital of |23.00?

A. Yes, sir; |2.00 a day at the Providence Hospital,

and I got some medicine from there to take home that

cost extra.

Q. You further allege in your complaint the expendi-

ture of 1400.00 for medicial attendance and |100.00 for

nursing and attendance. You may state the facts ap-

pertaining to that.

A. The charges in the hospital in Spokane, both hos-

pitals that she was in, were |12.00 a week just for her

hospital attention, and doctor's bill was outside of that,

medical attention.

Q. What was Dr. Libby's bill? A. |150.00.

Q. What expenditures for nursing and attendance?

A. I don't remember the items or the length of time

that she was there exactly.

Q. Who has been attending or nursing your wife,

your niece? A. Yes, sir,

Q. Did you have any contract with her as to paying

her?

A. No, I did not make any contract with her; I in-

tend to pay her sometime if I ever get able.
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(2. What were her services worth?

A. Her services ought to be worth $25.00 a month iu

that part of the country, a very small sum.

Q. Are you dependent upon your own labor for a liv-

ing? A. I am, yes, sir.

Q. Your daily labor? A. Yes, sir.

(2- Working in a mine, as you state?

A. Working in a mill.

Q. Can you approximate, generally, how much you

have expended for medicine and nurse hire; what ex-

pense you have incurred for medical attendance since

your wife was injured and on her account?

A. Well, 1 have laid out, I believe, about ^400.00 iu

cash about that time and sjiorlly jifter the time she came

from Kpokane; I don't remember the amounts. At the

time 1 took her to Spokane 1 left I think Jj^.SO.OO with her;

that is, I paid the hospiinl some in advance and left

150.00 with her.

Q. You specify that the entire expenditures, railroad

fare, nurse hire, and physicians' bills and medicines is

in the neighborhood of $400.00?

A. Yes, I am satisfitnl it amounts to that much; prob-

ably more.

Cross-Examination.

(By Mr. STEPHENS.)

Q. How far is Manchester from Wallace?

A. A little over three miles.

Q. Upgrade?

A. Yes, it is upgrade all the way.
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Q. Right there at Manchester it is quite a grade, is

it not?

A. I don't think it is any more than it is any other

portion of the road between Wallace

—

Q. About four per cent grade, is it not?

A. I don't know; I never heard what the grade is.

Q. Where are you working, in what direction from

Manchester—up or down the gulch?

A. At the present time?

Q. No, at that time?

A. I was working above.

Q. At what place?

A. At the Standard mine at that time.

Q. How far is that from Manchester?

A. It is over two miles—almost three miles, I guess.

Q. At Manchester there is no regular station; they

Just stop, let people off who want to get off, or when

there are people there who want to get on; otherwise,

they don't stop at all, do they?

A. They stop when they have business; they get peo-

ple quite often.

Q. They stop anywhere there where they have busi-

ness, don't they?

A. I don't know of any other stopping place between

there and Wallace.

Q. All along the gulch it is very much like a village

scattered out, is it not? They stop almost every mile

to take on passengers and freight, don't they?

A. Not between Manchester and Wallace; there is no

stopping place.

Q. Are the tracks straight at Manchester?
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A. Not very; no.

Q. Is it about straight?

A. No, it is a little piece below where that photo-

graph shows it is straight; it seems to be pretty straight

for a short distance.

Q. It is not on a curve; the train don't stop on a curve

there?

A. No, it stops there; along just above there there is

a sharp curve, and they usually stop a little below this

switch.

Q. Two or three hundred yards from there there is a

curve?

A. Yes, going up; I don't know the distance; I would

say two or three hundred yards.

Q. That is where the engineer gets his signal to stop

a train?

A. When they come around that point, that is, if he

is coming down.

Q. They run a mixed train, passenger and freight?

A. Passenger and freight.

Q. You were not at home at the time of this accident,

were you?

A. No, sir; I had gone to work tliat evening before

the train came up.

Q. You had already gone to work, you say?

A. Yes, sir.

Q. Walked up from home? A. Yes, sir.

Q. What time do you leave home to go up to the

Standard to work?

A. I usually leave about five o'clock; sometimes a

little before; I can walk in less than an hour.
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Q. What day of the week was this?

A. I believe it was on Saturday.

Q. On Saturdays they run two coaches instead of one,

do they? A. Usually at that time.

Q. Saturday the traffic is quite heavy as compared

with the other days?

A. More passengers on Saturday night usually.

Q. The first you knew of the accident was when you

returned home from work the next morning, was it?

A. Yes, sir.

Q. And your wife was not then up?

A. It seems to me that she was not up yet.

Q. And then she told you about the accident?

A. Yes, sir.

. Q. And told you how she was feeling, that she had

not been able to sleep any? A. Yes, sir.

Q. And did not sleep any the next day?

A. I don't know as to that.

Q. You knew about her being unable to sleep from

the date of this accident, or didn't you?

A. Yes, sir; I know what she told me.

Q. And you did not insist on her going to a doctor

for something like three weeks?

A. She kept on saying that she expected to get over

that jar and she did not think it was worth going to the

doctor for.

Q. Did you go down and examine the place where the

accident occurred the next morning? A. No, sir.

Q. When did you examine it, if you ever examined it?

A. I think the next time I was there, the next time

I took her to Wallace we came back on the train, got off
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about the same place, and she showed me about where
it was.

Q. Now, at the time of this accident was there snow
on the ground? A. Very little snow.

Q. Very little snow? A. Yes, sir.

Q. There was not two or three feet of snow, or any-

thing like that? A. No, sir.

(2- Is it usual at that season of the year to have snow

or not?

A. It is usual to have snow and it is usual to have

rain at that season of the year.

C2. Vou have rain in January?

A. Often have the Chinooks and rain, and if it rains

for several days the ground will be entirely bare.

(I. How deep was the snow at this particular time?

A. I don't have any recollection.

i}. In walking, 1 understand you, you went up the

railroad track, didn't you? A. Yes, sir.

Q. You would have a chance to observe aboait the

depth of the snow, would you not?

A. I think there was very little snow at that time.

Q. Was the question of the amount of snow called to

your attention when your wife told you about the accident?

A. Yes, sir.

Q. And you did not take any close observation about?

A. As I remember it, there was not but very little snow

on the railroad track at that time.

Q. You are sure about that?

A. I don't remember making any positive estimate of

the amount of snow.
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Q. Do you remember going down there to see whether

she sat down on a rock or how she got hurt, or anything of

that kind?

A. No, sir; I did not go down at that time; I did not

think it was very serious at the time.

Q. Oh, you did not think it was very serious?

A. Did not pay much attention to it.

Q. There was quite a change in her condition from what

it had previously been was there not? A. Yesa, sir.

Q. And yet you did not think anything about it?

A. I thought she would get over it in a few days. I

thought the jar and the fall had shaken her up and she

would get well again in a few days.

Q. As a matter of fact, did she not continue along about

the same as she did before and you did not observe any

difference practically from what had theretofore existed?

Is not that a fact? A. That is not a fact.

Q. She had had previous bad health had she not?

A. Not for some time before.

Q. How long before?
]

A. Nearly two years, I believe.

Q. ITwo years? A. Nearly two.

Q. She had been perfectly well for two years next pre-

ceding this accident?

A. She had had very good health.

Q. Prior to that time, how had her health been?

A. Well, it had been fairly good most of the time.

Q. Where were you and she married?

A. In Leadville, Colorado.

Q. Did you have any children there?

A. Yes, sir.
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How many? A. One.

How many miscarriages had she had?

I don't know of any but —
Had she had any abortions?

One miscarriage she had in Leadville?

Any abortions that you know of?

I believe she had something of that kind in Manches-

When ? A. I don't remember the date.

How long before this accident?

It must have been three years. I believe, three or

four years. It was when the little boy was quite young;

he was less than a year old at that time.

Q. Less than a year old when she had a miscarriage or

abortion after that? A. Yes, sir.

Q. How many of these has she had altogether?

A. That was the second time that I know of.

Q. The second time that you know of?

A. Yes, sir.

Q. Is that all? A. Yes, sir.

Q. You understood at that time and have all along that

she was, too weak to have children, didn't you—she could

not stand it to have children?

A. She was not having any children for the last three

or four years before this accident.

Q. By reason of her condition of health; was not that

the reason?

A. Not by reason of her condition of health ; no.

Q. Well, what reason.

A. By reason of her physical constitution, the way she

is constituted; she is delicate.
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Q. Oh, she is delicate? 1

A. She is a delicate build.

Q. Delicate build and nervous?

A. No, I don't think she was very nervous before this

occurred ; it did not seem to me so.

Q, After these miscarriages she became delicate and

nervous didn't she? A. No, sir.

Q. Didn't she experience a great deal of pain and

couldn't you tell that on her by observing her, from this

laceration?

A. She got over those lacerations by those operations

that she had and got perfectly well ; for nearly two years

before this accident she had had splendid health.

Q. Now, since his accident you say she has not been able

to do any work?

A. No, she has not done any work.

Q. She stays in the house all the time?

A. She never left the house without some person assist-

ing her either my niece or myself, or her daughter, taking

her around.

Q. She can't go up or down the steps, or up or down the

hill without somebody assisting her?

A. She has not done it, and she is not able to. She has

gone up and down the steps of the porch into the garden

by holding on to the banister a few times.

Q. She has not done any of the washing or cooking

since this accident?

A. No, sir, not to amount to anything ; not that I know

of.

Q. Before that time, you think she did it all, did she?



The Norfhern Pacific Railiray Company. 177

A. She attended to all of the household work, all of the

rooking: and washinjj and mending:, etc., with the exception

of what help her tifteen year-old daujrhter jrave her morn-
ings and ereninjrs while she was attending: school.

Q. ITow old is that daughter now?
A. Eighteen.

Q. Eighteen at the present time, or at the time of the

accident?

A. She was sixteen at the time of the accident

(I And she liad not helpeil her do any work previous to

the accident, you say?

A. She did a little, helping with the dishen uu^ming and
evening, bef(>re or after she went to schm^l.

(^ How hmg had she been doing that?

A. Since she was able; I suppose maybe a couple of

years or mon% since she was big enough.

(^ You mean a couple of years preceiling the accident?

A. Yes, sir.

Q. She is not your daughter then, is that it?

A. That is correct
; y(*s, sir.

Q. She is your stepilaughter?

A. My stepdaughter.

Q. Is she living there with you now?

A. Yes, sir.

(^ rias been all of this time? A. Yes, sir.

Q. At the time your wife was absent, what did this

daughter do—did she take care of the house?

A. While she was in Spokane?

• Q. ^Vhile your wife was in Spokane, did the daughter

take care of the house?
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Q. Oh, she is delicate?
I

A. She is a delicate build. :

Q. Delicate build and nervous?

A. No, I don't think she was very nervous before this

occurred ; it did not seem to me so.

Q. After these miscarriages she became delicate and

nervous didn't she? A. No, sir.

Q. Didn't she experience a great deal of pain and

couldn't you tell that on her by observing her, from this

laceration?

A. She got over those lacerations by those operations

that she had and got perfectly well ; for nearly two years

before this accident she had had splendid health.

Q. Now, since his accident you say she has not been able

to do any work?

A. No, she has not done any work.

Q. She stays in the house all the time?

A. She never left the house without some person assist-

ing her either my niece or myself, or her daughter, taking

her around.

Q. She can't go up or down the steps, or up or down the

hill without somebody assisting her?

A. She has not done it, and she is not able to. She has

gone up and down the steps of the porch into the garden

by holding on to the banister a few times.

Q. She has not done any of the washing or cooking

since this accident?

A. No, sir, not to amount to anything ; not that I know

of.

Q. Before that time, you think she did it all, did she?
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A. She attended to all of the household work, all of the

rooking and washing and mending, etc., with the exception

of what help her fifteen-year-old daughter gave her morn-

ings and evenings while she was attending school.

Q. ITow old is that daughter now?

A. Eighteen.

Q. Eighteen at the present time, or at the time of the

accident?

A. She was sixteen at the time of the accident

Q. And she had not helped her do any work previous to

the accident, you say?

A. She did a little, helping with the dishes morning and

evening, before or after she went to school.

Q. How long had she been doing that?

A. Since she was able; I suppose maybe a couple of

years or more, since she was big enough,

Q. You mean a couple of years preceding the accident?

A. Yes, sir.

Q. She is not your daughter then, is that it?

A. That is correct
;
yes, sir.

Q. She is your stepdaught4?r?

A. My stepdaughter.

Q. Is she living there with you now?

A. Yes, sir.

Q. Has been all of this time? A. Yes, sir.

Q. At the time your wife was absent, what did this

daughter do—did she take care of the house?

A. While she was in Spokane?

• Q. While your wife was in Spokane, did the daughter

take care of the house?
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A. Yes, sir ; I was home during that time always ; I was

not working, and I remained at home and took care of the

house.

Q. You and the daugher took care of the house ; is that

right? A. Yes, sir.

Q. You were not down to Spokane with your wife,

then?

A. I brought her down here, down one night and two

days, or two nights and one day, and came back again.

Q. And then you were down again during the time she

was at Spokane?

A. No, sir, I was not down again any more during the

time she was in Spokane.

Q. Who was with her?

A. Dr. Libby was with her.

Q. Is this Dr. Libby sitting back here?

A. I don't know sir.

Q. Don't you know whether it was or not?

A. I think it is he.

Q. And you had Dr. Libby go out and see her and

treat her? A. Yes, sir.

Q. Did you see her at any time during the time that

she was in Spokane, except when you brought her down?

A. No, sir.

Q. You did not come down any more?

A. No, sir.

Q. You did not employ any nurse at the time you were

down here—down at Spokane, I mean?

A. The hospital furnished the nurses,

Q. You mean the Deaconess' Home?
A. The Deaconess' Home; it is a hospital, I believe.
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Q. You don't know anything about how long she re-

mained there, or how long she remained at the Providence

Hospital?

A. She remained there one month, I believe.

Q. You got that by hearsay?

A. I was not there.

Q. Now, I did not quite understand these expenses.

Row much did you say you had paid Dr. McGee?

A. Forty-five dollars is Dr. McGee's bill.

Q. For two visits?

A. Yes, sir, |25,00 for the first visit, and the second

visit 115.00. I have not paid him yet

Q. What did you pay Dr. Oenoway?

A. I have not paid Dr. (Jenoway's bill, and it has not

been rendered ; I don't know what his charges were.

Q. How many visits did he make?

A. I don't know how many viats he made to the house.

Q. And then Dr. Libby's bill, have you paid that, you

soy? A. Only a part of it.

Q. How much is the whole?

A. One hundred and fifty dollars.

Q. Any hospital expenses?

A. The hospital bill was |12.00 a week.

Q. Board and nurse includeil? A. Yes, sir.

Q. She stayed there four weeks?

A. At the Deaconess' Home; she was there four weeks,

I believe.

Q. Now, this photograph that you say is a correct rep-

resentation of the place up there, the photographs were

not taken at the time of the accident, were they?

A. No, sir.
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Q. They don't represent, and are not intended to rep-

resent, the condition that existed at the date of this acci-

dent, are they? A. No, sir.

Q. As a matter of fact, all of those smaller stones were

covered up completely, were they not, with the snow?

A. They may have been; I was not there on that par-

ticular date, and did not examine them very shortly after.

Q. It is a frequent occurrence that snow covers up

those large ones, too, is it not, in that canyon?

A. Sometimes.

Q. Quite a frequent occurrence for snow to be three

or four feet deep up there?

A. Yes, it is quite a frequent occurrence for it to be

three or four feet deep, and quite a frequent occurrence

for there not to be any there at all during the winter.

Q. Also a frequent occurrence for it to be high enough

so that you can walk right off from the top of one of those

flat-cars into the snow, is it not?

A. I don't think so ; I have never saw it and don't think

so, unless it is a snowslide; I have seen some snowslides

that you have to crawl on a ladder out of a box-car to get

out of.

Q. These photographs, then, simply show the steps and

the railroad track as they existed a few days ago when this

photograph was taken? A. Yes, sir.

Q. They show the railroad track there to be a straight

track, is it or not?

A. I think it is pretty straight right there.

Q. There is a curve some two or three hundred yards

before you get to Manchester, as I understand?
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A. Yes, there is quite a curve below there and another

above.

Q. But right at Manchester there is a perfectly straight

track?

A. I don't know that it is perfectly straight.

Q. Well, practically straight?

A. It is straighter than below and straighter than a

little piece above.

Q. That has been the usual stopping place ever since

you have been there for cars, has it? A. Yes, sir.

Q. And you and your family have gotten on and ofip the

cars there, many a time? A. Very frequently.

Q. Know all about the condition that exists there?

xV.. Yes, sir,

Q. The track and stones, and where they stop and where

they don't stop? A. Yes.

Q. You know all about them?

A. Where they stop when I am there?

Q. Well, where the usual place of stopping Is.

A. Yes, I know where the usual place of stopping is.

Q. When they have two coaches, or is it not usual that

the passengers alight at the ends where the two coaches

come together?

A. I think it depends on whether they are nearer that

end of the coach than they are to the other.

Q. You have seen passengers in both coaches, haven't

you, when two coaches were on, getting off at the ends

where the passenger coaches were fastened together?

A. I have seen them getting off there, yes, sir; I have

seen them getting off at the rear end of the last coach, and
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seen them getting off at the front end of the front coach

next to the box-car usually.

Q. You did not make any claim to the company or to

anybody until June, sometime, did you, regarding this ac-

cident?

A. I don't remember the date ; I spoke to Superintend-

ent Boyd about the matter in Wallace, and he said he did

not have anything to do with any matter of that kind.

<^. He referred you to the claim department, and you

thereupon wrote the claim department?

A. Yes, sir.

Q. This is the first letter you wrote, is it not (exhibit-

ing letter to mtness) ?

A. Yes, sir, I believe that is my letter.

Q. That is the first one you wrote, is it not?

A. Yes, sir, I think so.

Q. That is dated June 3, 1899. A. Yes, sir.

(Excused.)

CHARLES NICOLSON, recalled on behalf of plaintiffs.

Direct Examination.

(By Mr. FORNEY.)

Q. Mr. Nicolson, I will ask you if you are acquainted

with the Masonic Temple at Wallace? A. Yes, sir.

Q. Are you acquainted with the number of steps going

up into that building? A. Yes, sir.

Q. How many are there?

A. There are fifty-four all together, I believe.

The COURT.—What is that for, Mr. Forney, the num-

ber of those steps?
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Mr. FORNEY.—That was all on that subject that I de-

sired to ask. The question came up.

The COURT.—It is not material whether there are fifty-

four, fiftv-three or fifty.

Q. You spoke last night in regard to Mr. Stevens, rela-

tive to a miscarriage of your wife occurring in Leadville?

A. Yes, sir.

Q. What was the date of that?

A. I think it was in 1888 or 1889 ; I don't just recollect

the year.

Q. Do you know the circumstances under which that

took place? A. Yes, sir.

Q. Will you stat<3 them?

A. We were living at that time next door to a party,

and the back end of our house lay in this direction; the

other part of the house was at right angles, probably four

feet of space between our kitchen door and a window and

the side of their house. On this side of their house there

was a bedroom, a couple living there that had been shortly

married, during the confinement; my wife was very fam-

iliar with this woman, had been quite friendly with her,

and living next door, and my wife at that time was in a

family way, and this woman was taken sick during the

night, and we could hear quite plainly from her bedroom

window ; I remember the bedroom window being open, and

I could see clear into the room and I could hear very dis-

tinctly into our kitchen, and especially outside of our

kitchen door, her talking or calling the doctor, and my

vrite also hallooed.

Q. Be brief and state the facts pertaining to it.
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Mr. STEPHENS.—I don't understand what somebody

else had to do with that.

A. (Continued.) She felt a good deal about this.

The COURT.—You cannot detail conversations that oc-

curred between your wife and somebody else. If you have

any facts state the facts but don't undertake to detail

conversations that occurred in Leadville between your

wife and somebody else. That is the objection I under-

stand counsel makes.

Mr. STEPHENS.—Any conversation that occurred be-

tween you and your wife or between you and somebody

else. A. My wife and myself.

Q. State what took place upon that occasion.

A. Next morning after this woman was

—

Mr. STEPHENS.—I object to that—all of this.

A. (Continued.) Being confined, my wife was

—

The COURT.—I don't know what he is about to state.

He can state what occurred, but stating conversations be-

tween different parties of course is not testimony.

A. ( Continued. ) My wife was sick next* morning and

I had to send for a doctor, and for several days the doc-

tor attended her ; she had a miscarriage at that time ; that

was the cause of it, I believe—at least that was the doc-

tor's statement of what was the cause.

Q. Were the cries of this woman in confinement heard

by your wife on that occasion?

Mr. STEPHENS.—I object to what his wife heard. He

could not testify as to what she heard. That is a con-

clusion and hearsay as to what his wife heard.
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The COUKT.—I think he might t<?stify whether they

were loud enough to be heard.

A. (Continued.) Tliis was before we retired one

night, and we could hear this woman verv' plainly from

our kitchen ; there wa« probably four or five feet of space

between the rear of our house and the side of the other

house; their house ran at right angles to ours.

Q. What was the condition of voui' wife next morning?

A. She was sick and I liad to call the doctor next morn-

ing.

Q. How h>ng afterwards until this miscarriage took

place? A. I think it was a couple of days.

Q. Vou spoke last night in cross-examination by Mr.

Stej)iiens <»f a miscarriage «»r abortion in 1804. State the

facts pertaining to tluit, in 181)4 or 181)5.

A. 1895—1 think 1894 or 1895; I don't recollect the

year. We were returning fnMii a visit to Spokane, and

coming up on (he narrow-gauge railroad, the Northern Pa-

cific railroad, from what is known as the Old Mission to

Wardner; (h«y had a narrow-gauge engine with only one

cylinder in operation, the other cylinder was out of com-

mission for some reason, some juirt of it broken and was

not used, and the engine was running by one cylinder and

simply the one-sidinl engine locomotive and caboose in-

stead of a passenger coach, down to the Old Mission for

the passengers, met them at the boat and took them in this

thing from there to Wardner. It was on account of only

having one cylinder—it was a terrible jerking movement,

it was going this way, and it came to a sudden stop, and

that was about the motion it got up. They had quite a
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steep hill to climb between Kingston and Wardner, and in

climbing that hill they finally came to a stop ; the engine

could not pull the caboose up there, and the passengers

had to get out and they had to back away down again and

take another run at the hill, and finally got over the hill.

This thing jerked so much that it threw my wife off the

seat that she was sitting on, threw her just ahead of the

seat in some way, with the jerking motion of the coach,

that caboose rather, on to the floor with a child in her

lap, and she got to feeling bad over it, and after we came

home I had to call the doctor in for her and he said that

she had had a miscarriage on that account.

Q. Was she pregnant at that time?

Yes, sir.

That you were riding on this train?

Yes, sir.

What doctor did you call in?

Dr. Genoway.

He prescribed for her? A. Yes, sir.

Attended her during her sickness?

Yes, sir.

Cross-Examination.

(By Mr. STEPHENS.)

Q. What was the date of this miscarriage in Leadville?

A. I think it was in 1888 or 1889.

Q. 1888 or 1889? A. Somewhere along there.

Q. Are these the only two miscarriages that you know

of her having? A. Yes, sir.

Q. Do you remember a miscarriage that she had on ac-

count of taking Pink Pills? A. No, sir.
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Q. Do you remember that she told Mrs. Leighty, when
Dr. Genoway took the child away from her, that she stop-

ped its growth by these Pink Pills?

A. No, sir, not for that purpose; that is the case that

I have already stated.

Q. She told you and Dr. Genoway that she was going

to take poison if she did not get rid of this child, didn't

she? A. No sir, most emphatically.

Q. She did not? A. No, sir, she did not.

Q. Now, at this time in Leadville, the excitement cre-

ated a miscarriage; is that the idea?

A. I believe so; that is what the doctor stated.

Q. Now, did she have any miscarriage when you lived

in Butte? A. No, sir.

Q. Did she have any when you lived in Deer Lodge?

A. No, sir.

Q. Did she have any besides the one you have men-

tioned since you have lived up here at Manchester?

A. No, sir.

Q. How long after this jerky motion of this train did

she have this miscarriage?

A. I don't remember
;
probably a week or two.

Q. A week or two after that. How old was the child?

A. I believe the doctor said it was about six weeks,

probably.

Q. How old was the one in Leadville, Colorado?

A. I don't remember ; it was a good deal farther along.

Q. How long since the narrow-gauge down to the Old

Mission has been discontinued, do you know?

A. I don't know.
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Q. As a matter of fact, that train was not running in

1895, was it?

A. Yes, sir, it was running at that time.

Q. Are you sure about that?

A. I think it was in 1895.

You are sure about that, are you?

It might have been in 1894 ; 1894 or '95.

Do you know when it ceased running?

I don't remember the date.

When it ceased to operate that narrow-gauge from

Old Mission up to Wardner?

A. I don't know the date, but it was running at that

time when we came up from Spokane, because we came up

and crossed the lake on the boat and came up the river

to Old Mission, and from the Old Mission to Wardner on

these one-sided

—

Q. As a matter of fact, has not Mrs. Nicolson had about

seven miscarriages?

A. She has not that 1 know anything about.

Q. She was an invalid when you moved to Manchester,

wasn't she? A. No, sir, not an invalid.

Q. Well, practically so.

A. She was not very stout, but she was not an invalid

by any means.

Q. Do you remember of treading the machine for her

;

taking her on your lap, and you treading the machine

while she did the sewing?

A. I have done that quite often ; lately more so.

Q. You did that long before this alleged accident, didn't

you?



The Northern Pacific Railicay Company. 189

A. I did that before this laceration was attended to,

that she has already testified to, but I never done it in the

last two years before this accident; I had not any need.

Q. When she first came to Manchester she was in just

as bad health as she is now, was she not?

A. Not by any manner of means.

Q. Did she not have to have the same help?

A. No, sir.

(2. You did not have any servants or hired girls around

there to help do the work?

A. Uad to hire a girl after this boy was born and he

was quite young.

(^ How many hired girls have you had?

A. We had several iu (juite a short time.

i}. You had six or eight different ones, didn't you?

A. No, not that many ; if I had a little time I could re-

call.

Q. Let me give you some names and we will see about

it. Nellie Warner—did she ever work there for you?

A. Nellie Sieverson?

Q. Her name was Warner after she married.

A. Yes.

Q. Mamie Thompson?

A. I don't remember that name.

Q. Mrs. Brown?

A. Mrs. Brown worked for us at one time.

Q. Mrs. Ruhl?

A. Mrs. Ruhl was there a short time.

Q. Mrs. Rose?

A. Mrs. Rose nursed mv wife when her child was bom.
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Q Mary Anderson?

A. She was there about two weeks.

Q. Esther Dawson?

A. She was there a week or two.

Q. Any more that you think of?

A. No, sir; Nellie Sieverson was the only one that re-

mained any time; the others did not seem to be satis-

factory, and I don't know that any of them remained over

a week or two.

Q. As a matter of fact, your wife has told you a num-

ber of times that her health would not permit her to have

any more children and she was not going to have any

more, didn't she?

A. No, sir; she did not want to have any because she

has always has such a severe time in childbirth.

Q. Now, when she has her monthly periods she stays

in bed three or four days and always has since she stayed

in Manchester, has she not?

A. No, sir, she always has since this accident, but not

before this accident.

Q. Not before this accident?

A. Not for two years before.

Q. Prior to two years?

A. I don't remember, prior to that time, that she had

any serious inconvenience, for a woman ; I don't know any-

thing about any other women.

Q. Has she not been in bed for three or four days at

her monthly periods?

A. No, sir; I don't know that she was; she is hardly

that long now, sometimes a couple and three days at a

time.
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Q. She is quite a nervous woman, is she not?

A. I don't think so ; when she was well she was not

Q. She got nervous over this matter at Leadville, didn't

she?

A. No, when she got over it she was all right again.

Q. What made her have a miscarriage if she did not

get nervous over hearing the other woman?
A. The cries of the other woman excited her, worked on

her nerves, caused an excitement; they were friendly.

Q. TTow old (lid you say the child was at that time?

A. 1 think 1 have been told it was about three months,

but that was hearsay.

Q. When did she get this laceration ; was that in Butte,

at childbirth? A. In Butte, yes, sir.

The COUirr.—Didn't you go over this ground once

before, Mr. Stephens? You have been over it once be-

fore, surely.

Mr. STEPHENS.—It was a matter they went over this

morning and this Butte matter I did not inquire about at

all because I did not know about it yesterday.

The COURT.—The laceration was spoken of yesterday.

Mr. STEPHENS.—Yes, sir, that is true, but not in

connection with their residence in Butte.

Q. Did she have a child that lived and was given birth

in Butte at the time of this laceration?

A. Yes, sir.

Q. That was not a miscarriage?

A. No, sir; the child is living yet.



192 Charles Nicolso7i and Mary E. Nicolson vs.

Q. She did not have any miscarriage in Butte or Deer

Lodge then, as I understand it? A. No, sir.

( Excused.

)

Plaintiffs rest.

DEFENDANT'S TESTIMONY.

C. W. CHAPMAN, sworn on behalf of the defendant,

testified as follows:

Direct Examination.

(By Mr. STEPHENS.)

Q. Where do you reside, Mr. Chapman?

A. Missoula, Montana.

Q. In January, 1899, were you working for the North-

ern Pacific Railway Company? A. I was.

Q. Where and when?

A. Running the train on the Burke Branch, between

Wallace and Burke.

Q. How long since you have been out of the employ

of that company?

A. I have been out of the employ of the company

since November 11th, 1899, a little over a year.

Q. You were running what kind of a train from

Wallace to Burke? A. Mixed train.

Q. Freight and passenger, do you mean?

A. Freight and passenger.

Q. On this particular occasion spoken of by Mrs.

Nicolson, do you know how many cars you had?

A. We had two coaches; I am not absolutely certain

regarding the freight-cars, but nearly always on the eve-
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ning trip we had two, so I would say that we had at least

two; I hardly think any more.

Q. At that time was Manchester a flaging station or

a regular station for stopping without flaging?

A. Flag station.

Q. Tell the jury whether or not you stopped the train

unless someone notified you that they wanted to get off.

A. I did not.

(2- Do you remember this particular occasion on

which Mrs. Nicolson claims to have fallen, as to whether

or not you took up her ticket or any ticket of hers?

A. I do not; I could not say that I did take any ticket

from her at all on that occasion.

il. What is your recollection about having taken up

one or more tickets on this particular trip?

A. I remember distinctly of taking up one ticket in

the front coach, but do not remember of taking up any

in the rear coach.

Q. Whose was that?

A. Miss Farron's; a young lady with whom I hap-

pened to be acquainted.

Q. She was sitting in the forward coach, was she?

A. In the forward coach. ^,,^

Q. Did you call out the station there?

A. I did not.

Q. What was your custom with reference to calling

that station?

A. I never called the station at all; if I found a ticket

from Manchester, if I had time and got working the

coaches, I went to the passenger, and informed them

that was the place to get off.
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Q. Was that what you did with Miss Farron?

A'. It was. i

[

'

Q. And the train stopped?

A. The train stopped.

Q. Where did it stop? '

A. I could not say exactly where, but near the usual

place to stop. i
!

Q. What was the usual place of stopping?

A. As soon as we came to the steps that went up the

bank, just below the switch.

Q, On this occasion, after the train stopped, what

did Miss Farron do with reference to getting off, and

what did you do with reference to having the train pull

up after you came out on the platform, if you came out

on the platform with her?

A. She came out on the platform, and so I saw the

snow was exceedingly deep there, and objected to get-

ting off in the deep snow, and there had been some cars

standing on the side track a little further up, and I told

her to wait a minute and we would stop the train oppo-

site that place, where she could get off without getting

into so much snow, and I got down on the steps, gave

the engineer a signal to pull up a little bit, and when we

got to that place, I stopped again.

Q. That conversation took place where?

A. On the platform of the coach.

Q. After the conversation you went down on the

steps and gave the signal? A. Yes, sir.

Q. Did you see anyone else getting off that car or fall

off those cars at that time? A. I did not.
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Q. When the car pulled up to the switch, did Miss
Farron get off? A. She did.

il. Is that an upgrade or a downgrade there going

in the direction you were going at that time?

A. Going upgrade.

Q. Considerably?

A. It is abfiut very nearly the maximum of grade used

on any railroad.

Q. The two coaches and two freight cars, was that

about as much as you could pull, or a small load there?

A. Almost as much as an engine could handle up

there.

Q. How is that road run in general, Mr. Chapman,

with reference to letting people off and on at different

places?

A. It is customary to let them off and on almost any

place that they want to.

Q. There are little settlements and mills up and down

I bat canyon? A. Yes, sir.

Q. A short distance below, or a considerable dis-

tance?

A. From Manchester up they are real close together.

Q. Manchester down to Wallace is about how far?

A. In the neighborhood of three miles.

Q. Did you see anyone else besides Miss Farron get

off that train that day? A. I did not

Q. You don't know where the brakeman was, do you?

A. I don't recall where the brakeman was at all.
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Cross-Examination.

(By Mr. WOODS.)

Q. How long have you been out of the employ of the

railway company, Mr. Chapman?

A. A little over a year.

Q. What calls this day to your attention—have you

been talking about it? A. Which date?

Q. This occurrence of Mrs. Nicolson's injury, have you

been talking about it to anyone? A. Yes.

Q. What was your custom in regard to collecting

tickets as conductor? A. In what respect?

Q. Did you take up all tickets that you found on the

train?

A. Yes, sir, going up that way I did take up every-

thing.

Q. Took up everything. Were you in the rear coach

or rear passenger coach that day going up from Wallace

to Manchester? A. Yes.

Q. If Mrs. Nicolson was there, you took up her ticket,

did you not, if she had a ticket to Manchester?

A. Not necessarily; it was very often the case on Sat-

urday when we had two coaches I did not have time to

go through the coach, and if she was near the rear of

the coach very likely I did not get over to her at all.

Q. Where did you start in collecting your fares?

A. The head end, next the engine.

Q. At the front end, nearest the engine?

' A. Yes, sir. '

Q. You had been through the front and near where

Miss Farron was? A. Yes, sir.
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Q. You cannot remember whether you got through

the rear coach or not?

A. I cannot remember whether I got through it or

not; quite frequently I did not.

Q. If Mrs. Nicolson was sitting in that coach near

the middle, you would have taken up her ticket to Man-

chester, would you not?

A. It might have been if she was along in the middle

I would have gotten to her; very often I had to have the

rear door locked and finished taking up the tickets then

after we stopped in (iem.

Q. Did your brakenian assist you iu takiug n\) tickets?

A. No, sir, not iu taking up tickets.

il. And so you will not swear that you did not take up

Mrs. Nicolson's ticket. A. No.

Q. You could not testify to that, could you?

A. No, I couhl not say; 1 dn not have any recollec-

tion of it.
I

I

•,

Q. You have no recollection of taking it. But tluMi

if you had gone through that, you went back then in the

front car, of the front coach, passenger coach, and was

talking with Miss Farron?

A. Not talking with her; when they whistled for Man-

chester, called my attention to tlie fact that I had a pas-

senger for there.

Q. You knew Miss Farron was for there?

A. Yes, sir.

Q. And she came out on the platform, as I under-

stand you, of the coach? A. Y''es, sir.

Q. And you talked with her there?

A. After the train had stopped.
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Cross-Examination.

(By Mr. WOODS.)

Q. How long have yon been ont of the employ

railway company, Mr. Chapman?

A. A little over a year.

(2. What calls this day to your attention—ha

been talking about it? A. W^hich date?

Q. This occurrence of Mrs. Nicolson's injury, ha

been talking about it to anyone? A. Yes.

Q. What was your custom in regard to col

tickets as conductor? A. In what respect?

Q. Did you take up all tickets that you found

train?

A. Yes, sir, going up that way I did take up

thing.

Q. Took up everything. Were you in the reai

or rear passenger coach that day going up from T^

to Manchester? A. Yes.

Q. If Mrs. Nicolson was there, you took up her

did you not, if she had a ticket to Manchester?

A. Not necessarily; it was very often the case (

urday when we had two coaches I did not have t

go through the coach, and if she was near the i

the coach very likely I did not get over to her at al

(^ Where did you start in collecting your fares

A. The head end, next the engine.

Q. At the front end, nearest the engine?

A. Yes, sir. '

Q. You had been through the front and near

Miss Farron was? A. Yes, sir.
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Q. You cannot remember whether you got through

the rear coach or not?

A. I cannot remember whether I got through it or

not; quite frequently I did not.

Q. If Mrs. Nicolson was sitting in that coach near

the middle, you would have taken up her ticket to Man-

chester, would you not?

A. It might have been if she was along in the middle

I would have gotten to her; very often I had to have the

rear door locked and finished taking up the tickets then

after we stopped in Gem.

Q. Did your brakeman assist you in taking up tickets?

A. No, sir, not in taking up tickets.

Q. And so you will not swear that you did not take up

Mrs. Nicolson's ticket. A. No.

Q. You could not testify to that, could you?

A. No, I could not say; I do not have any recollec-

tion of it. 'I ''^'^ %'^^^^| *
]

Q. You have no recollection of taking it. But then

if you had gone through that, you went back then in the

front car, of the front coach, passenger coach, and was

talking with Miss Farron?

A. Not talking with her; when they whistled for ]Man-

chester, called my attention to the fact that I had a pas-

senger for there.

Q. You knew Miss Farron was for there?

A. Yes, sir.

Q. And she came out on the platform, as I under-

stand you, of the coach? A. Yes, sir.

Q. And you talked with her there?

A. After the train had stopped.
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Q. After the train had stopped, and you had giv<

a signal for the train to start? A. Yes, sir.

Q. She objected to getting off where the steps are?

A. She objected to getitng off in the snow; we we

above the steps a little bit.

Q. You were above the steps? A. Yes, sir.

Q And you gave the signal to start?

A. Yes, sir.

Q. How long did you pause there?

A. I could not say just how long; long enough f

her to go from somewhere near the middle of the coa

out to the platform, and the few words that passed I

tween us, for me to get down on the steps and give t

signal.

Q. You gave the signal immediately; you did r

know that there was anybody getting off behind?

A. No.

Q. How long had you been running there?

A. I had been running there for—I went to work

the 26th day of December previous.

Q. You had been running about a month?

A. About a month.

Q. Do you know whether Mrs. Nicolson had ridd

with you before?

A. I don't know whether she had or not; I did i

know Mrs. Nicolson at all ; do not know whether she h

ridden any or not.

Q. You do not know whether you had gone throu

the rear coach to collect tickets?

A. I could not say that I had; we go up there tw

a day.
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Q. I am not asking about that; I just want to know

as to whether you remember that.

(No answer.)

Kedirect Examination.

Q. How was the snow there, Mr. Chapman? At that

time, how deep was it?

A. Well, I could not say exactly; probably three or

four feet.

Q. Now, after a signal given on a grade like that it

takes a little time in order for a train to start, does it

not? A. It does.

Q. To release the air and get on the steam?

A. It takes quite a little time for the brakes to re-

lease, and of course it cannot start until they do release.

Q. The air which has to release goes through what

sort of a place, how large a place?

A. The air that has to come out to release the brakes

comes from a cylinder that—I think it is on a coach; if

I remember right, it is eight inches in diameter, and

about eight inches long and comes out through a port that

could be easily stopped with the point of yotir little finger

maybe, less than a quarter of an inch in diameter.

Q. And that has to all get out before the train goes?

A. Not all, but nearly all of it.

Q. Practically all? A. Yes, sir.

Q. Would you or not if yoti had taken up Mrs. Nicol-

son's ticket have remembered about her wanting to get

off?
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Mr. WOODS.—We object; it is not proper redirect ex-

amination, and calling for the opinion of this witness.

(Objection overruled.)

A. That is the way that I always remember; I pre-

sume I would.

Q. Did you have any notice that she wanted to get off

there? A. No notice; no.

Recross-Examination.

(By Mr. WOODS.)

Q. If you had taken up her ticket that would have

been notice to you, would it not?

A. If I had taken up the ticket, I understand his ques-

tion of notice, he meant a verbal notice or something of

that kind.

Q. If you had taken up her ticket to Manchester, that

would be all the notice you required to make that stop?

A. Yes, it would have been all the notice I required,

that I would have been looking for.

(Excused.)

ALEXANDER McKAY, sworn on behalf of defendant,

testified as follows:

Direct Examination.

(By Mr. STEPHENS.)

Q. Where do you reside, Mr. McKay?

A. Wallace.
;

Q. Idaho? A. Idaho.

Q. Are you in the employ of the Northern Pacific

Railway Company? A. I am,
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Q. Were you in its employ on January 28th, 1899?

A. I was.

Q. Where and in what capacity?

A. Locomotive engineer between, Wallace and Burke.

Q. Were you running a train between those points

on that particular day? A. I was.

Q. Do you remember stopping at Manchester?

A. Really, I do not at this particular time

Q. Is it a steep grade there or what kind of a grade

is that in the direction in which you were going?

A. It is nearly four per cent going towards Burke.

(2. Could you, if you had tried, started this train with

a jerk quickly and faster than a man could walk on that

grade? A. I could not.

Q. Row do you start a train after it is stopped, and

wliat length of time does it take?

A. It must take easily lialf a minute, afteu getting a

signal to start before the train starts. When I get the

signal I release the air, at the same time giving the en-

gine a little s(team and the steaui power overcomes the

brakes; you know the train will start.

Q. Not until then.

A. Not until then, the one power overcoming another,

the train starts very easily ami very slowly.

Q. Smoothly? A. N'ery smoothly.

Q. About how much could you haul up there, how

much of a train?

A. Three loads and two coaches makes a very heavy

train up that grade.

Q. How was the snow tiiere at that time?

A. The snow was quite deep.
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Q. What do you mean by quite deep?

A. There was three feet easy enough; I could not say

how much more.

Q. Where do you get the signal to stop at Manches-

ter?

A. From I should judge about three hundred yards

before coming into Manchester.

Q. How?

A. I looked back on this curve and I could see the

train quite easily, and if there is no one to give me a sig-

nal I call for it by four sharp blasts of the whistle and

someone will either come out and give me a signal to stop

or keep on.

Q. Otherwise, you never stop at that station?

A. No.

Q. That is the only means of giving a siignal from you

to the coaches, is it?

A. That is the only means on that train.

Q. How is the train run with reference to stopping at

almo^ any old place?

A. It stopped any place, every hundred feet or so, if

you got a signal all the way beteen Walla/Ce and Burke.

^1 Oross-Examination.

(By Mr. MOORE.)

Q. How many stopping places are there between Wal-

lace and Manchester?

A. There are no regular stopping places.

Q. How many times did you stop between Wallace

and Manchester upon this day?
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A. I stopped at no other places that I know of ; I don't

remember how many more.

Q. What brings those stops to your attention now?

A. The branch off the main line I have got to stop for

the switch to be thrown and have got to stop again to

line up it for the main line.

Q. You made those two stops every day?

A. Yes, sir.

Q. Those are not stations? A. No, sir.

Q. You' have to stop there Avithout signals?

A. Yes, sir.

Q. Which is the easier way, to start a heavy load on a

heavy train with a little jerk to take up the slack, or start

on the slack or to pull it steadily and start ea»sily and

slowly? '

A. Never take up any slack if we can start the train

without taking slack. '

Q. How do 3'ou start it when you cannot s.tart it with-

out taking slack?

A. Take a little slack

.

Q. Now then, what kind of a train did you have this

day—how many loads did you have?

A. Two cars and two coaches.

Q. You remember that distinctly, do you?

A. Yes, sir.

Q. And you can start two freights and two coaches

there on a four per cent grade without taking any slack

at all? A. Yes, sir.

Q. How heavy was your engine?

A. One hundred ten or one hundred fifteen ton engine.
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Q. Now, you did do that that day, did you?

A. Yes, sir.

Q. You are positive of that? A. Yes, sir.

Q. Well, do you remember that you did it that way?

A. I know it is never necessary with two cars and two

coaches to take this. •

Q. Have you any train record to show how many cars

you had with you? A. Yes sir,

Q. With you? A. No, sir, not with me.

Q. You have see^;Q one then since?

A. Yes, sir. '

Q. Where did you see it?

A. At the register Wallace, Idaho.

Q. How long ago?

A. About three, four days ago.

Q. Do you know whether the conductor, Mr. Chap-

man, saw it or not? A. I do not.

Q. You say it will take you half a minute to start a

train after you get the signal, and so that you can start

riglit off smoothly?

A. Nearly a half minute; somewhere around there.

Q,. Which cars do the brakes release on firsit?

A The general release is on the whole cars, that is, if

the brakes are in good working order.

Q. If you manipulate the air to release the brakes

and turn the steam, will not the head car start right on?

A. No, sir.

Q. Can't you start the head car until you release the

brakes of the rear car of the train?

A. You might start it half an inch or something like
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that. It might move a little. That is what makes the

train start gradually without a jerk. *

Q Is what?

A. Is one car starting and as the brakes release next

to the engine, why that car will release first and it will

move a little and the next one and. so on.

Q. And that starts it without a jerk?

A. Yes, sir.

Q. Now, if the whole train is moving, when the brakes

are released from the rear car, will it not have a tendency

to jerk that rear car a little? A. No, sir.

Q. It will not? A. No, sir.

(Excused.)
'

THOMAS CHESTER, sworn on behalf of defendant,

testified as follows:

Direct Examination.

(By Mr. STEPHENS.)

Q. Where do you live, Mr. Chester?

A. Missoula. I

Q. Are you employed on the Northern Paxiific Railway

Company's line? A. Yes, sir

Q. Were you in its employ on the 28th day of January,

1900? A. Yes, sir.

Q. Where and in what capacity?

A. As brakeman on what is known as the Wallace

and Burke Branch.

Q. On that particular day you were a brakeman, were

you? A. Yes, sir.

Q. Do you remember whether you called out the sta-

tion Manches.ter on that date?
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A. No, I did not call it.

Q. The last train that evenin.g?

A. No, I did not call Manchester station.

Q. Did you observe anyone getting off yourself?

A. I have no recollection of it.

Q. About the snow there, Mr. Chester, hoiw was the

snow at that time?

A. My recollecton of the snow was that it was very

deep all through January and February.

Oross-Examination.

(By Mr. FORNEY.)

Q. You say you recollect ddstiuctly not calling out

the name of the station?

A. I do; I was not calling stations then at all.

Q. How long had you been running as a brakeman
on that line?

A. About a month at that time.

Q. How many times during that month have you

omitted calling Manchester?

A. I was not calling the stations at all.

Q. Did you ever call it during that month?
A. Not that I recollect of.

Q. Not that you recollect. If you were notified a pas-

senger was going to get off, did you call the station?

A. I undoubtedly would; if I knew the passenger I

would go up and tell them.

Q. Would you notify the passenger or call the sta-

llom? I

A. I would do either one, whichever

—
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Q. Sometimes you did one and sometimes the other?

A. Sometimes.

Q. Then there were some timesi that you did call the

stations, were there not?

A. Not up to that time.

Q. Did you call them afterwards? A. I did.

Q. What made you call it aftt^rwards?

A. What made me call it afterwards?

Q. Yes.

A. Oh, having a heavy train and the conductor left

me in charge to see that passengers got off, I would gen-

erally call them.

Q. If you didn't call the stations who did?

A. It was left to the conductor.

Q. The conductor called the stations, did he?

A. I don't know whether he called them, but seldom

they were called at all.

Q. But when they were called, he called them?

A. The passengers were left entirely to the charge of

the conductor.

Q. But when stations on the branch line were called,

it was the duty of the conductor to caJl them?

A. I don't know whose duty it was; it was generally

left in charge of the conductor. '

Q. The calling of stations? A. Yes, sir.

(Excused.)
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3. KIRCHEB, sworn on behalf of the defendant, tes-

tified as follows:

j
' Direct Examiination.

(By Mr. STEPHENS.)

Q. Was that a light or heavy push-car on that par-

ticular train? I

A. I don't know exactly how heavy the push-car is,

but four men can raise her up and lift her off the track.

Q. Did you have some tools on there?

A. Oh, yes, we always carried tools.

Q. And then four men on the ca,r?

A. That all depends on how the car is loaded. If it

is heavily loaded with tools four men cannot do it, but

when she is empty it is an easy thing for four men to lift

her off. '
I

Q. Now, at the time you reached Mancluester you had

tools and four men on that car? A. Yes, sir.

(Excused.) '

IDA MAY FARRON sworn on behajf of defendant,

testified as follows:

Direct Examination. i

(By Mr. STEPHENS.)

Q. Miss Parron, where do you live?

A. Manchester, Idaho.
,

Q. How long have you lived there?

A. Six years last August.

Q. Do you know Mrs. Nicolson? A. I do.

Q. Do you remember the circumstances of her being
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on the train and jour being on the train at the same time

in which she claims to have been thrown from that train?

A. I do. <

Q. Where were you on the train?

A. I was in the front coach.

Q. About what part of it?

A. About the center of the coach.

Q. When the train stopped at Manchester, what did

you do?

A. I rose from the seat and followed the conductor to

the j>latform.

Q. And what was said there by you and by him?

A. I spoke and objected to getting off the train at

this point.

Q. Why?

A. On account of the depth of the snow.

Q. What did he say?

A. He says, "Wait a minute and I will give a signal

to the conductor to move up."

Q. The conductor or engineer?

A. I mean the engineer, a signal to the engineer.

Q. Then where did he go to give that signal?

A. I do not remember.

Q. The train, however, did move up subsequently?

A. It did.

Q. Rapidly or slowly or how?

A. I don't remember exactly how.

Q. Were you disturbed in your position on the plat-

form? A. I was not.

Q. When you got off that train did you see Mrs Nicol-

son? A. I did.
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Q. Where?

A. The first that I remember of seeing her was going

up the path to her house.

Q. Toward her house? A. Yes, sir.

Q. Who was with her at that time, if you remember?

A. I do not remember of seeing anybody but her and

the little boy.

Q. You went up a different path to your home?

A. I did.

Q. Which path, the one spoken of as going up by

Leighty's house?

A. Yes, sir, on to the steps and went up that path.

Q. Did Mrs. Nicolson have any assistance in going up

that hill at that time?

A. I did not see anybody assisting her.

Q. You have known Mrs. Nicolson ever since she came

to Manchester, have you? A. No, sir.

Q. You have not known her, you say?

A. Not ever since she came; I came there after she

came.

Q. What time did you go there? A. To where?

Q. To Manchester?

A. Six years ago this last August.

Q. With reference to her health. Miss Farron, what

was her condition physically when you first knew her

there? A. She was a weak woman.

Q. W^hat was the difference between her condition

then and now, if anything, so far as you can observe?

A. I have known nothing of her for two or three

years? '

Q. Except that
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A. (Interrupting.) Except what I have seen.

Q. Who assisted you from the train?

A. Mr. Chapman.
;

Q. The gentleman who has just testified?

A. Yes^ sir. '

Q. lie was the conductor on that train, was he?

A. He was at that time.

Q. You knew him personally? A. I did.

Q. What was the condition with reference to snow

^generally around there?

A. The snow was pretty deep.

Q. You have traveled on that road a good deal from

there to Wallace, have you?

A. Yes, sir, a great deal.

Q. You got off and on the trains there without any

platform, do you? A. Frequently.

Q. What is the general rule in reference to the opera*

tion there of that train'—do they stop without notice from

passengers that they want to get off?

A. I have known them to stop on taking up a ticket,

but most usually we gave them a verbal notice.

Q. Is it a regular station or a flag station?

A. It is a flag station.

Q. You have to flag it to get on, do you?

A. Yes, sir.

Q. Have you been on the train when it was full and

people would get off before the conductor reached them

in the rear coach?

A. I can't say; I don't know.

Q. Did you iee your stepfather there that day, Mr.

Leighty? A. Yes, sir.
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Q, He took the train that you. got off of, did he?

A. Yes, sir.

Q. Now, in going from this railroad up to the dwell-

ings there, it is up the mountain, is it not?

A. I do not understand your question.

Q. As you go from the railroad to where you live and

to where the other people live there, you go up the moun

tain side, do you? A. Yes, sir.

Q. Steep or otherwise?

A. It is rather steep.

Q. I have a little diagram here. Miss Farron. I wisl

you, would look over it and see if that is somewhere neai

correct?
}

A. (After examining.) Yes, sir, that is a very goo(3

diagram.

Q. Now, with reference to what is marked "steps'

there. Is that where you went up the hill?

A. I went up the steps here (referring to diagram).

Mr. STEPHENS.—'As counsel suggessts, I offer thai

diagram in evidenice.

Mr. FOENEY.—We object to this, if that is a diagran

of the country down there. We object to all of thai

memoranda. *

Mr. MOOEE.—Except such as is explanatory of tht

diagram.

The GOUET.—An explanation of the diagram, is it?

Mr. STEPHENS.—Yes, sir.

The OOUET.—Counsel will be allowed to introduce his

own diagram. I
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Mr. FORNEY.—He has got from two to five feet of

snow there.

The COURT.—That is his diagram; you can disprove it

if that is not true.

(Objection overruled. Plaintiffs except. The diagram

is marked Defendant's Exhibit 1.)

The COURT.—The introduction of a diagram on either

side is not absolute proof of the diagram. It is absolute

evidence which you may disprove if you can.

Q. I call your attention to the letter '"C" on that dia-

gram. Is that about where you got off, in the neighbor-

hood of it?

A. Well, if this diagram is on a correct scale, that is

about where I got off, but it looks a little above.

Q. That is, that letter "C" looks a little above where

you got off?

A. I believe it is; I can't tell exactly by this diagram.

Q. Now, did you see Mrs. Nicolson getting off?

A. I did not see her get off.

Q. Did you see her along the track there where she

got off?

A. I don't remember having seen her until she was

going up the path.

Q. So you don't know just where she got off there?

A. I don't know just where; I know where the end of

the coach was.

Q. About where was the end of the coach, when you

stopped, the rear end? '

A. It was above the steps, a little above; I don't know

how many feet.
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Q. Since that date have you seen Mrs. Nieolson doing

any work around the house there in the way of washing

the windows or anything of that kind?

A. I don't remember of having seen her washing win-

dows after that date. *

Q. Prior to that date did you see her do anything

around there that you know of, in the way of her own

work, taking care of her household or anything of that

kind? A. Not for some time before.

Mr. STEPHENS.—If your Honor please, there is an-

other branch of this witness' testimony we shall desire

later. With that exception counsel may examine her.

I desire to recall her after our other witnesses have been

sworn.

!

The COURT (To Plaintiffs' Counsel).—Do you desire

to cross-examine her now?

Mr. FORNEY.—Yes, air.

) Cross-Examination. !

(By Mr. FORNEY.)

Q. Miss Farron, what was the position of the car, the

rear car, with reference to these steps, at the time it

made this first stop? A. The position of the car?

Q. The rear car.

A. (She was standing above those ^epa.

Q. How far did the train move before it stopped the

second time? A. I could not tell you.

Q. Could you approximate it, about how far, a car

length?
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A. I should judge a car length or probabl;y more; I

cannot be positive.

Q. Where was the rear car with reference to the

switch at the time it stopped the second time?

A. I can't say that, either.

Q. You were in the front car, were you?

A. Yes, sir.

Q. What portion of the car were you in?

A. I was about midway of the coach.

Q. You stated in your direct examination, I believe,

that you followed the conductor out?

A. When the train stopped I arose and followed the

conductor.

Q. Which end of the car did he come out of, the rear

or front end.

A. He came from the rear end.

. Q. Was he with you at the time the train stopped?

A. No, sir.

Q. But you followed him out and came to the steps?

A. Yes, sir.

Q. He helped you down the second time, did he,

helped you off the steps? A. Yes, sir.

Q. Where was Mrs. Nicolson when you saw her with

reference to the train? '

A. The first I noticed her she was going up the path.

Q. Going up the path? A. Yes, sir.

Q. Her little boy with her? A. Yes, sir.

Q. You remember whether anybody else was with

her or not? A. I saw no one else.

Q. The conductor took up your ticket, did he?

A. He did.
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Q They sold tickets from Wallace to Mancliester?

A. They did.

Q. You were familiar with the running of the train

there, were you? A. Yes, sir.

Q. And have frequently gotten on and off of it?

A. Very frequently.

Q. You got on or off at about those steps, or in the

immediate vicinity of them? A. Yes, sir.

Q. The first time the train stopped it stopped in: its

usual position there, did it?

A. It stopped farther above than it usually stopped.

Q. That is where you got off? A. Yes, sir.

Q. And you objected, I believe, to the snow and he

went a little further? A. Yes, sir.

Q. About a car length.

A I should judge; I cannot be positive.

Q. You stated, I believe. Miss Farron, that you had not

seen Mrs. Nicolson for two or three years prior to thia

accident; was that it? A. I have seen her.

Q. But you knew nothing of her?

A. Only just what I see on the porch and about the

house.

Q. Your relations with Mrs. Nicolson have been

strained during that period, have they? *

A. How is that question?

Q. I say your relations have been strained or un-

friendly, have they? A. Yes, sir.

Q. You have not spoken to her during that time?

A. I have not.

Q. You are a stepdaughter of Mr. Leighty?

A. I am. I
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Q. Is Mr. Leigbty a partner of Mr. Bard?

A. A partner of Mr. Bard. •

Q. You. don't speak to Mrs. Nioolson now, do you?

A. I do not. '

Q. Do Mrs. Bard and Mrs. I^^ghty speak to her?

A. They do not. •

Q. So your relations are very unfriendly with tliem?

A. We do not have anything to do with her.

Q. Then you never speak to her as you pass by?

A. We don't speak. '

Q. You don't apeak as you pass by? A. No.

Q. You were not speaking at the time of this acci-

dent, were you? A. No, sir. *

Q. For two years prior to that time you had not been

speaking? '

A. I can't give j'ou the exact time.

Q. It is about that time, two or three years?

A. About two or three years.

Q. Is that the kind of a ticket they sell from Wallace

to Manchester (handing witness a ticket)?

A. Well, it looks the same.

Q. That was the kind of a ticket you bought on the

evening of this accident, was it? A. Yes, sir.

Q. The conductor took up your ticket?

A. The conductor took up my ticket.

Q. Took up your ticket? A. Yes, sir.

(The ticket just identified by the witness is marked for

identification Plaintiffs' Exhibit "C")

(Excused.)
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L. LEilGHTY, sworn on behalf of defendant, testified

as follows:

Direct Examination.

(By Mr. STEiPHENS.)

Q. Where do you reside? A. Manchester.

Q. How long have you resided there?

A. Eleven years.

Q. Do you know Mr. and Mrs. Nicolson?

A. I do.

Q. How long have you known them?

A. I think about eight years.

Q. Where is your place of business?

A. In Gem.

Q. What is your business.

A. Liquor business.

Q. Do you remember taking a train the date that Mrs,

Nicolson claims to have been thrown from a car and in-

jured? A. I do.

Q. What part of the train did you get on?

A. The steps of the last coach.

Q. Did you see her get off? A. I did.

Q. Did she get off by herself or did some one assist

her? A. ^Someone assisted her.

Q. Who, do you know? A. 1 do not.

Q. Were the steps which she got off of the ones which

you got on? A. The same.

Q. Did you see her get struck with the car?

A. I did not.

Q. Was she struck with the car or steps?

A. I do not know.
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Q. Id getting off the way she got off could she have

been with some one assisting her the way she was?

A. She got off—just as she v/as getting off the train

moved, just as he was lifting her oft", and the momentum

caused her to fall back in the snow in a sitting position.

Q. How deep was the snow there at that time in

which she sat down?

A. It was probably two or three feet.

Q. Do you know where the man went that helped her

off, what became of him. A. I did not notice.

Q. What did Mrs. Nicolson do, laugh or cry, or what?

A. She smiled.

Q. What, if anything, was there to indicate that she

had been hurt or injured or anything of that kind?

A. I did not see anything that would go to show that

she was injured in any manner, not by any expression

of her face.

Q. You were standing close to her when she got off

or not?

A. I was waiting for her to get off so I could get on.

Cross-Examination.

(By Mr. WOODS.)

<l. You got on right away as she fell, did you, Mr.

Leighty?

A. As they lifted her off I got on as soon as I could

get by the man that helped her off.

Q. Was the train in motion at the time you got on?

A. When I got on?

Q. When you got on was the train in motion?

A. I don't recollect whether it was or not.
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Q. Didn't you just say that as she was being lifted off

the train started?

A. I think the train pulled up a ways and stopped.

Q. Did you wait until it stopped before you got on?

A. No, I got on as quickly as I could.

Q. Then you got on after the train had started?

A. Yes.

Q. And you turned around then, did you, to look at

Mrs. Nicolson? i I

A. I saw her as I was passing by, just the same as

if she was here and I was going right here to get on the

train.

Q. And you were going for a moving train?

A. Yes, sir.

Q. Trying to reach the rear end of the platform?

A. Yes, sir.

Q. Turned around over your shoulder and looked at

her upon the ground?

A. I could see her without turning around.

Q. How far did the train go before it stopped again?

A. I don't remember, just a short distance.

Q. A car length or more?

A. I don't know; it only went a few feet.

Q. Did you see Miss Farron get off when it stopped?

A. I saw her; she got off -between the train and some

box-cars that were on the switch.

Q. You don't know how far the train went?

A. No, sir, I do not.

Q. Who else was around there besides this man whom

you say helped Mrs. Nicolson off?
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A. There were several men there; I think there were
some of them sitting on the push-car, hand-car.

Q. When the train stopped, how far was the rear plat-

form of the train from the steps leading up the bank?
A. It could not have been but a few feet.

Q. Was the rear platform about opposite the steps?

A. No, I think it was beyond the steps. ^

Q. That is, that is further up the road from the steps?

A. Yes, sir.

Q. Did you see a push-car behind?

A. It is my recollection that there was.

Q. Any person on the car when you got aboard the

train?

A. No, they pull it with a rope hooked on to the train.

Q. Was anybody aboard the push-car when you got

on?

A. I say I think there were some three or four men

on it.

Q. On it at that time. Do you know the brakeman

on that train? '

A. No, I don't recollect who was on the train.

Q. Was it the brakeman who was assisting Mrs. Nic-

olson? A. No, I don't think it was.

Q. Did you at that time know the brakeman by sight?

A. No, the regular train hands were not on; as far

as the brakeman wag concerned, he was a new man there;

i was not acquainted with him anyway.

Q. Had you seen him before?

A. Oh, I had probably seen him before.

Q. How frequently did you take that train from Man-

chester to Gem?
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A. Whenever I could get a chance; it came along

about my supper time.

Q. Almost daily?

A. Oh, no, any time that I would be through my sup-

per I would get on the train and ride up if it stopped.

Q. They always stop there for a signal, didn't they?

A. I never signaled them to stop.

Q. You never signaled? A. No, sir.

Q. Free ride, was it, from Manchester to Gem?
A. Well, I paid once, is about the only time; the con-

ductor charged me a nickel for riding up once.

Q. Did you know the conductor at that time?

A. Did I?

Q. At the time Mrs. Nicolson claims to have been

injured, did you know the conductor at that time?

A. Did I know him?

Q. Yes.

A. No, I did not know who he was.

Q. Had you seen him before—did you know him as

conductor? A. Yes, I had met him before.

Q. Rode with him, had you, upon that train?

A. I do not recollect whether I saw him or not be-

tween there and Gem.

Q. It was neither conductor nor brakeman who

helped Mrs. Nicolson? A. No.

Q. Neither one of them. Did you see this little boy

of Mrs. Nicolson's?

A. No, I did not notice the little boy.

Q. Where was the little boy? You did J not notice

him at all? A. No, I did not.
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Redirect Examination.

Q. How far is it from Manchester up to your place of

business? A. It is about three-quarters of a mile.

Q. Three-quarters? A. Yes, sir.

(Excused.)

Mrs. ELLA LEIGHTY, a witness sworn on behalf of

defendant, testified as follows:

Direct Examination.

(By Mr. STEPHENS.)

Q. Where do you live, Mrs. Leighty?

A. Manchester, Idaho.

Q. How long have you lived there?

A. Eleven years.

Q. Do you know Mr. and Mrs. Nicolson?

A. Yes, sir.

Q. How long have you known them?

A. Seven years.

Q. You knew them when they first came there?

A. Shortly after they came.

Q. When Mr. and Mrs. Nicolson first came there, what

was the condition of Mrs. Nicolson's health?

A. She was in very poor health; she told me she had

been in poor health before she came there.

Q. What, if anything, did she have to have in getting

up or down stairs or up or down hill, or anything of that

kind—did she have to have assistance?

A. Yes, she did when she first came there, she had

to have assistance to walk out.

Q. How long did that continue?
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A. I can't remember just exactly; I know she got bet-

ter during the winter, so she could get around better than

she did when she first came there, but she was in a

delicate condition and did not go very much.

Q. What, if anything, did she say to you about hav-

ing miscarriages before she came there?

A. Well, she told me of having one miscarriage; I

don't remember where it was; I think it was in Lead-

ville.

Q. What do you know, if anything, about her having

a miscarriage there? A. At Manchester?

Q. In Manchester; yes, madam.

A. She had one; she told me she took Pink Pills to

stop the growth and she went to her doctor, Genoway,

and told him, and she made him and her husband be-

lieve that if she did not get rid of it she had a dose of

poison ready to take.

Q. Were you present at the time that was taken from

her?

A. I was present at part of it, not the whole after-

noon. I was in Wallace and when I came home I went

over and stayed there until the doctor finished. He had

to take it with instruments, the after-birth.

Q. What doctor was that?

A. Doctor Genoway; and I sat up with her all night.

Q. What, if anything, did she and the doctor say

about it having grown to her side?

A. Well, he said the after-birth had grown to her side.

Q. What was her condition as to headaches?

A. She was subject to violent headaches.
^
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Q. At her monthly periods, what was her condition

with reference to having to go to bed and stay there?

A. She had to go to bed a couple or three days every

month; 1 was there frequently and she was very weak;

she had a complication of diseases—heart trouble and

female trouble, and she did not like to stay alone, and

she used to send for me then to come and stay with her

while Mr. Nicolson would be gone; I would always go.

(^ Was she nervous or not?

A. Yes, she would, when she would be alone, she

told me that she always kept her pistol where she could

get her hand on it in case anyone should molest her.

\\ iiat was the condition of her bowels, prior to

this accident?

A. I can't tell all the time; I know she told me she

frequently used warm water.

Q. And injections for the purpose of moving her

bowels? A. Yes, sir.

Q. Do you remember an occurrence of this alleged ac-

cident, do you remember of it being neighborhood talk?

v. Yes, I didn't know anything about it until after

I had gone east, about this railroad accident.

Q. When did you go east with reference to that?

A. I went the first day of March.

Q. And the later part of January what was the con-

dition up there as to snow or biding free from snow?

A. W' ell, we had more snow that winter than we had

had for a long time; we had a very hanl winter, and the

sleighing was fine for six or seven weeks at one time.

Q. During the month of January was there snow on

the ground therein considerable quantities?
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A. Yes, there was considerable snow.

Q. What difference, if any, had there been in the ap-

pearance in and around about her house prior to this ac-

cident and since that time as far as you could observe?

A. I had not noticed her condition; I just see her go-

ing in and out. I have noticed merely that she has had

to have help when she goes up and down the hill. Of

course I don't know anything about her work or any-

thing of that kind; I just see her out on the porch.

Q. When she came to Manchester did she have to

have help?

A. She had help when she went out. She was al-

ways supported by her husband when she went out for

a walk.

Q. Have you, during the summer just passed, seen her

doing any work, in the way of painting bedsteads or any-

thing of that kind? Have you seen her in the garden

working?

A. Yes, sir, I saw her enameling some chairs and a

little bedstead out on the porch.

Q. Has she had any other miscarriages that she told

you about? A. No, sir, not that I remember of.

Q. Now, some question has been asked :Miss Farron.

Miss Farron is your daughter, is she? A. Yes, sir.

Q. And a school-teacher? A. Yes, sir.

Q. Now, Mrs. Leighty, has Mrs. Nicolson talked of

these troubles of hers and complaints and all that sort of

thing over with you and other ladies, in the presence of

each other, and other ladies being present?

A. I can't remember that she has. She made a con-

fidant of me, told me a great many, in fact all her ailments.
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Q. When did she first commence telling you about her

ailments?

A. It was in the winter sometime, near along about in

October, I think, or in that neighborhood, somewhere along

there.

Q. After she came there, you mean, first?

A. Yes, sir.

Q. And continued to have those troubles up as long as

you were on friendly terms with them?

A. Yes, up until the last three years and a half per-

haps ; I don't remember just exactly when we had the last

conversation, but I think it was in January, three years

ago, but it was at my house.

Q. Did she tell you about any operations for a lacera-

tion or for a tumor?

A. I was with her when she had an operation i)er-

formed for laceration of the womb; I was with her in the

hospital, and she told me that she was troubled with a

tumor and she was afraid she would have to be operated

upon for it, but whether she was or not I don't know. She

had an operation after that I think it was about a year

after she had the first operation, I am not positive, but

of course I don't know what the nature of it was, I never

heard, and I never made it my business to inquire into

other people's affairs.

Q. In those conversations about her trouble, what did

she say, if anything, about her health being such that she

could not and would not have any more children?

A. Yes; she said that her health was so poor she could

not have any more children and she would not have any
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more. She said she did not believe in abortions and mi

carriages, but she said on account of her health she woul

and did do that, for that reason.

Q. What did she tell you she was taking these Pin

Pills for? A. To bring on her monthlies.

Q. Did she say she knew she was pregnant at the tini

she took them? A. Yes.

Cross-Examination.

(By Mr. FORNEY.)

Q. You spoke, Mrs. Leighty, about being present a

Wallace at the time a miscarriage took place. Who els

was present?

A. Not the miscarriage; the miscarriage was not i

Wallace; it was the operation.

Q. Who else was present at that operation besides youi

self?

A. Her husband was there and the Sister Superior,

Sister Wolford, I think it was.

Q. In what year was that?

A. Her little boy was six years old the 14th of las

May, and that was the May following, I think, but it wa

in May ; I am not positive.

Q. That would be in 1895?

A. Yes, I think so; I am not positive, but I know he

baby was a year old.

Q. You say you were at the hospital. Were you sicl

yourself at the time?

A. No, I went down on purpose to be with her througl

the operation.
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Q. You were a confidant of hers, I believe you stated,

at the time? A. Yes, sir, I was.

Q. You stated she made a confidant of you?

A. She did not exactly make a confidant of me; she

did not tell it to me in any secret, but we were very friend-

ly, and in fact I thought a great deal of her.

Q. You visited her as a friend?

A. Oh, yes, sir, and she told me of her sickness and her

troubles that way.

Q. When did you cease visiting her. You said three

years and a half ago.

A. I think, as near as I can remember; I can't remem-

ber dates ; but my baby is four years old—that is all I can

count from, and I think it was when she was—it was the

next January or February, somewhere along there, after

my baby was born in August, I think, that I had the last

conversation with Mrs. Nicolson, as far as I can remem-

ber.

Q. You have not visited her since?

A. No, sir ; I don't know anything about her since then.

Q. You know nothing about her since?

A. Nothing only just what I saw; as I have said be-

fore, when she is out on the porch, I can see over to her

house from where I live, and that is all I know about her.

Q. You know nothing about her?

A. No, not a thing.

Q. When did you first tell to anyone the statements that

she made to you when you were at Wallace, when you say

that you were a confidant of hers?

A. When I was at Wallace?
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Q. Yes; when did you narrate it? Did you narrate

that to any employee of the Northern Pacific Railway

Company?

A. No, sir—no, sir ; I never told that to anybody until

last Sunday evening, to Mr.

—

Q. Whom did you tell it to?

A. What is his name?

Mr. STEPHENS.—Tufts?
A. Mr. Tufts.

Q. Who is Mr. Tufts?

A. He is a detective in the employ of the Northern Pa-

cific Company.

Q. He visited you at Manchester?

A. He visited me last Sunday evening.

Q. And you narrated it to him?

A. Yes, sir, I narrated it to him.

Q. You did not see Mrs. Nicolson on the evening of this

accident, did you, at Manchester?

A. I saw her when she started to get ofif the train, but

I did not see her—I could just see her head as she came

up on to the steps.

Q. Could you recognize her as Mrs. Nicolson?

A. Yes, sir.

Q. But you did not see her afterwards?

A. No, I did not see her afterwards ; I did not see her

going up the hill or at all after she got off the train.

Q. When did you next see her?

A. I could not tell you that either. I see her most

every day usually, and I don't remember whether I saw

her—I can't tell anything about it, just exactly when I
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saw her. I know I see her often. I did not notice any

difference and had not noticed that I did not see her.

Q. Mr. Leigh ty, who has just testified, is your husband?

A. Yes, sir.

Q. Miss Farron is your stepdaughter?

A. My own daughter.

(Excused.)

Mrs. ROSE BARD, sworn on behalf of defendant, tes-

tified as follows:

Direct Examination.

(By Mr. STEPHENS.)

Q. Mrs. Bard, where do you reside?

A. Wallace^ Idaho.

Q. How long have you resided in Wallace?

A. Not quite two months.

Q. Prior to that time where did you reside?

A. Manchester, Idaho.

Q. Did you know Mr. and Mrs. Nicolson?

A. Yes, sir.

Q. Do you know Mr. and Mrs. Leighty?

A. Yes, sir.

Q. And all of the neighbors up there, do you?

A. Yes, sir; all of them.

Q. And Mrs. Linn, who is back here?

A. Yes, sir.

Q. Miss Farron? A. Yes, sir.

Q. You knew Mrs. Nicolson from about the time she

lived in Manchester, did you?
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A. I think it was a week from the time she lived there

until Mrs. Leighty and I called on her.

Q. Yon have known her ever since until about how long

ago? A. Well, I have known her ever since.

Q. Now, have you heard her tell her troubles and ail-

ments and conditions, have you?

A. Oh, yes, many times.

Q. In the presence of other ladies in the neighborhood?

A. Yes, sir.

Q. Do you remember the particular conversation in

Mrs. Linn's house? A. Very much so.

Q. Mr. Linn and Mrs. Linn and yourself being pres-

ent? A. Yes, sir.

Q. When was the first time that she told you about her

ailments and conditions, do you think?

A. The first time, the very first time we called on her

she told us about her conditions.

Q. What were those conditions?

A. They were a complication of diseases ; she had heart

failure, female trouble, and different kinds of trouble; it

seemed like she had all kinds of ailments.

Q. Did she say anything at that time, do you remember,

about having miscarriages?

A. No, not the first time we went.

Q. What was her condition with reference to head-

aches, did she have them?

A. Yes, she had very severe headaches; I have been in

the house and applied cotton, beat up egg and put black

pepper in it, and applied it to her head; she seemed to

think it was in the form of neuralgia.
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Q. And her bowels?

A. Her bowels were constipated, very much so.

Q. Did you ever assist her in taking an injection?

A. I was in the house when she took her injection.

Q. With reference to being assisted, whether she could

go around alone or not, what was her condition when she

carae to Manchester?

A. She was assisted by Mr. Nicolson repeatedly.

Q. What has been her condition from that time until

the present, so far as you could observe?

A. I have noticed lately that she has been weakly at

times, very weakly, and particularly so in going down or

up the hill.

Q. This conversation you had at Mrs. Linn's house,

what was the effect and substance of that conversation?

A. How the conversation hapi>ened, I had started to the

church and during my absence she had chased my little

girl, and she was friglitened and came back. Mrs. Nicol-

son was in Mrs. Linn's house, and she began to tell differ-

ent things, that she was always accusing her neighbors,

and I said, "Well, what is the matter with yourself?"

Well, she began to tell that her health did not allow her to

give birth to children, and she commenced to count on her

fingers, and I can't remember how many times she said,

but it was a number of times, and it was between the birth

of children, and we remarked at the time, just as soon as

she had gone out, and Mr. Linn said to his wife, "How

many, Tilly?"

Mr. MOORE.—We object to this conversation unless

the plaintiff was present.
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The WITNESS.—He a^ked for the conversation.

The COURT.—Conversations outside of the presence of

Mrs. Nicolson?

Mr. STEPHENS.—Yes, sir, when Mrs. Nicolson left,

one year ago.

Q. Now, after this accident did you see her going down

to take a stage or anything of that kind?

A. Yes, sir; I did.

Q. About how long after this alleged accident on the

railway?

A. I could not state just how long, but she walked

down, the stage had passed her house, she had hailed the

stage and it got past, and she walked nearly to my house

and got on the stage and went to Wallace.

Q. Can you observe her at her house from yours?

A. Yes, sir.

Q. What, if anything, did she do about doing her own

work there prior to this alleged accident on the railway?

A. She would do some things; she was usually as-

sisted by her daughter, who is a very good housekeeper

—

in fact, the daughter did nearly all the work. I have been

there a number of times and have witnessed it.

Q. They had a number of girls there assisting at differ-

ent times? A. Yes, sir, at different times.

Q. The names of which I called over when Mrs, Nicol-

son was on the stand this morning? A. Yes, sir.

Q. What, if anything, has she done since this alleged

accident by the railway company there compared to what

she did before, what difference, if any, has there been?

A. Well, I had not noticed any particular difference,
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only of course we did not visit, and not being in her house

I could not say what she did do in her own house, but out-

side what I have noticed was painting chairs and working

in her garden.

Q. Practically the same as she did before she claims

to have been injured? A. Yes.

Q. Was that about all she did before she claims to have

been injured by the railway company?

A. She did not take full charge of the house or any-

thing of that kind ; she never did that, for she was always

very sickly.

Q. In this conversation at Mi*s. Linn's house, did she

say anything about that she would not have children any

more?

A. Yes, sir ; she did, she said her health did not permit

it.

Q. At her monthly ixTiods, would she have to go to

bed prior to this accident? A. Yes, sir ; she did.

Q. Be in bed how long? A. Two or three days.

Q. Each month? A. Yes, sir.

Q. Were you present at this operation or this child-

birth that Mrs. Leighty has spoken of?

A. No, sir, I was not.

Q. Where were you?

A. At my home and at Mrs. Leighty's house; between

the two houses; Mrs. Leighty's was further.

Q. You had the children of Mrs. Nicolson, taking care

of them?

A. Yes, they were over at the house back and forth, just

friendly neighbors; we would do anything to assist one

another.
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Q. How was the snow, this latter part of January of

this year?

A. As near as I can remember, it was two or three feet

deep.

Q. This stage was a sleigh which she took shortly af-

ter the accident? A. Yes, sir; it was a sleigh.

Q. Did she complain of aches and pains and all that

sort of thing?

A. Yes, sir.

Q. Did she tell you where these miscarriaofes took

place?

A. She stated the time, but I don't remember.

Q. What, if anything, did she say in that same con-

versation about the laceration, and where it occurred?

A. It was in Butte, I think through the carelessne*5s

of Doctor Trembly.

Q. And that still existed at the time uf this conver-

sation, did it?

A. Oh, no, this conversation took place, I think it was

maybe two years ago; it was after our friendship ceased.

Q. But it was after that? A. Yes, sir.

Q. You don't remember the number, but quite a num-

ber?

A. Quite a number; I don't remember the number, no.

Cross-Examination.

(By Mr. FOKNEY.)

Q. Mrs. Bard, what is your husband's name?

A. Henry Louis Bard.

Q. Was he a partner of Mr. Leighty at the time of

this accident? A. Yes, sir, he was.
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Q. What business were they in?

A. The liquor business.

Q. Up at Gem? A. Yes, sir.

Q. In a sah)on tliere? A. Yes, sir.

Q. You state that jour friendship had ceased with

Mrs. Nieolson? A. Yes, sir.

Q. When did your friendship cease?

A. I think three years ago last November.

Q. And you were not on friendly terms at the time

of this accident then? A. No, sir.

Q. Did you visit each other at that time?

A. No, sir.

Q. You did not visit her? A. No, sir.

Q. You had not visite<l her for how long prior to this

accident?

A. Well, 1 can't just say but it was

—

(^ (Interrupting.) A year or two?

A. Yes; it would be all of that.

(2- Fully that long? .V. Yes, sir.

Q. And during that period you were not at her house

at all? A. No, sir.

Q. And did not speak to her?

A. No, sir—well, just the once, Mr. Forney. I spoke

to her down at Mrs. Linn's house, had occasion to go

down there, and had this conversation with her that I

spoke of.

Q. And at that time you state your friendship had

ct^hsed? A. Yes, sir.

Q. Your friendly relations have never been resumed,

I believe? A. No, sir.
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Redirect Examination.

Q. Mrs. Bard, do you remember hearing Mrs. Nicol-

son tell of, or seeing Mrs. Nicolson sitting upon Mr. Nicol-

son's lap using a sewing-machine and he doing the tread-

ing?

A. Yes, sir, I was in the house one time when Mr.

Nicolson was holding Mrs. Nicolson.

Q. Prior? A. Prior to the accident, yes, sir.

Q. What was the occasion of your ceasing to speak

and be on friendly terms?

A. I had a very severe spell of nervous prostration.

Mr. FORNEY.—Are they going into this?

The COURT.—You persisted in that and I will let

them do it now.

A. It was the date of the 14th day of April, Mrs.

Nicolson accused me of something else; she accused me
of abortion. I received a certificate from Dr. Genoway;

Mrs. Nicolson procured the certificate from Mr. Leighty,

destroyed it, and went on to state that it was not so, and

said that Dr. Genoway had made a mistake, and then I

had a sick spell and she called in Mrs. Leighty and she

said she did not countenance any such work, that Mrs.

Leighty could come and do everything she could for me.

In the meantime Mrs. Nicolson took my little girl over

to her house during my sickness, during that time, and

sent me flowers, and wanted to make me think, I suppose,

she was my friend while at large she was my enemy.

Q. What did she do with reference to shooting a gun

over the heads of some children? '
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A. She shot a gun over Harry Linn and Rose Bard's

heads, to frighten them off the company ground?

Q. What kind of a gun was that?

A. I did not see the gun; I don't know; it was a re-

volver.

Q. As a matter of fact, none of the neighbors are on

speaking terms with Mrs. Xicolson?

A. No, sir, not at the present time. We did do every-

thing we could for Mrs. Nicolson during her illnes:^, and

when she was sick she had our heartfelt sympathy, but

when she felt as if she wanted to sever those connections

through falsehoods, she did so.

Recross-Examination.

Q. You speak about shooting a gun? A. Yes, sir.

Q. Did you see her shooting it?

A. No, sir, I did not.

Q. Did the children tell you they saw her?

A. Yes, sir and I heard the shot.

t^. That is the only information you have that she

did so? A. That is the only information I have.

Q. Mrs. Leighty and Miss Farron and yourself have

not spoken to her, 1 believe you stated, for the last three

years? A. Last two or three years.

Q. You have been very bitter enemies?

A. Not bitter on my part, for I am too forgiving; I

forgive an injury always, and have felt sorry and have

prayed that Mrs. Nicolson could forgive and forget.

Q. Do you pray for her now?

A. Y>s, sir; I am sorry for her to-day; I am sorry,

but if she is like she is

—



240 Charles Nicohon and Mary E. Xicolson vs.

Q, But you came to this city and told all of her con-

fidential communications that she has made to you?

A. She did not make them pei*sonally to me; she made

them to everyone; Mrs. Tabor can testify to the same

things with her; all conversations that she has had with

Mrs. Tabor have been just the same.

Q. Did you hear them?

A. No, sir, I did not hear them.

Q. (Re-redirect.) You have no reason for suppress-

ing the truth, have you, if it will help anybody, have you?

A. No, sir, I have not.

(Excused.)

Mrs. TILLY LINN, sworn on behalf of defendant, tes-

tified as follows:

Direct Examination.

(By Mr. STEPHENS.)

Q. Mrs. Linn, where do you reside?

A. Manchester, Idaho.

Q. How long have you resided there?

A. It will be six years last August since I came there.

Q. Do you know Mr. and Mrs. Nicolson?

A. Yes, sir, I do.

Q. How long have you known Mrs. Nicolson?

A. I have know her since shortly after I got there.

Q. Do you remember this conversation that Mrs. Bard

has testified to as occurring in your house, in the pres-

ence of you and your husband and Mrs. Bard?

A. Yes, sir, I do.
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Q. What did Mrs. Nicolson say about having children,

or that she would not have children, and how many mis-

oarriages she had had?

A. I could not say exactly how many she did, I have

forgotten it, but quite a number of them.

Q. Did she say that her health did not permit her to

have children, and she was not going to? A. Yes, sir.

Q. Can you see her house from where you live?

A. Not very well, I can't.

Q. What was her condition prior to this alleged ac-

cident in January, 181H), with reference to having to be

helped around there and being able to work?

A. I can't understand.

Q. What did she do around her house there prior to

this alleged accident?

A. I don't know anything about it.

Q. You can't see her house from your house?

A. No, I can't see.

Q. What difference, if any, can you observe in her

since this accident from before?

A. She don't seem to walk as good as she did; that

is the only thing I see.

Q. She always walked badly, has she, since?

A. She never walked very good.

Q. She had a sort of grandmother walk, as she calls

it, ever since she has lived there, hasn't she?

A. Kind of.
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Gross-Examination.

(By Mr. FORNEY.)

Q. Mrs. Linn, did you see Mrs. Nicolson about the time

of this accident? A. No, I was sick in bed at the time.

Q. You don't know when it occurred, do you?

A. I heard about it; the children told me about it,

but I did not see her.

Q. Have you visited Mrs. Nicolson since this accident?

A. No, I have not.

Q. Did you visit her before?

A. Yes, I visited her before,

Q. How long before, a year or two?

A. Yes, a couple of years.

Q. How long since you spoke to her?

A. Two years.

Q. You don't speak to her now? A. No, I don't.

Q. Neither you nor Mrs. Leighty nor Mrs. Bard speak

to her, do you? A. No.

Q. You don't speak to her as you pass by? A. No.

Redirect Examination.

Q. None of the rest of the ladies in that vicinity, do

either, do they—she is not on good terms with any of

them, is she?

A. I guess there are some that speak to her.

Q. The two that recently came there are about all,

are they not? A. Yes, sir.
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Recross-Examination.

Q. How many others are there? You and Mrs.

Tveighty and Mrs. Bard constitute the principal popula-

tion, don't you?

A. No, there are two more families there.

(2- Do you know whether they speak to her or not?

A. I don't know.

Q. You could not say? A. No.

Q. The only thing you know then is, that neither you

nor Mrs. I^eighty nor Mrs. Bard, or Miss Farron speak

to her? A. Yes, sir.

Q. That is all you know? A. That is all I know.

(Excused.)

IDA MAY FABRON, recalled on behalf of defendant.

Direct Examination.

(By Mr. STEPHENS.)

Q. Miss Farron, what, if anything, was Mrs. Nicolson

carrying as you saw her go up the hill?

A. I don't remember exactly what she had in her

hand; I think a few little parcels.

Q. On the way from Wallace to Manchester, what,

if any, visiting or conversation occurred between you

and the conductor?

A. None whatever that I remember, except that when

he went through the car he either said—stopped and

said to me, "This is Granite," or ''This is Manchester,"

or made some similar remark; that is the only conver-

sation we had.
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Q. Immediately preceding the time you went out to

get off? A. Yes, just as he passed through.

Q. I don't remember whether I asked you or not, but

have you seen Mrs. Nicolson sitting on Mr. Nicolson's lap

prior to this accident and he running the sewing-

machine, she doing the sewing and he attending to the

treading? A. No, I never saw that.

Q. Have you heard her say that? A. Yes, sir.

Q. Do you remember an instance since this accident

when they were walking arm in arm on the porch and a

train came along and they sat down, and subsequently

did the same thing? Tell just what happened.

A. I remember one day at noon as I was coming home

to luncheon, of seeing Mr. Nicolson and Mrs. Nicolson

walking arm in arm on the porch, and as I passed on

by and started up home, I glanced up and Mrs. Nicolson

was sitting on his knee in a chair.

Q. And did the train go by at that?

A. The train was passing at that time; it was late.

Q. After the train went by what did they do?

A. I did not see; I went on to the house.

Q. Have you been present and heard any of these con-

versations and talks that Mrs. Nicolson had there, about

these female troubles and complaints?

The COURT.—It seems to me that you have a great

number of witnesses upon that question. You ought not

to ask a young lady questions of that kind. She is a

schoolgirl.
i

Mr. STEPHENS.—I did not want to go into the de-

tails, I wanted to get the fact that she was present and

heard them; that is all.
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The COURT.—You had their testimony.

Cross-Examination.

(By Mr. FORNEY.)

Q. You say you saw Mr. Nieolson hold her in his hip?

A. Yes, sir; she seemed to be sitting; on his knee.

Q. Just affectionateh' hokling- her?

A. I don't know whether it was affectionately or

otherwise; I could not say that.

Q. It was in quite an affectionate position, was it

not? A. I suppose so.

Q. Were they doings anythinjjf else?

A. I did not see them.

Q. She was just sitting there on his lap and he was

holding her? A. Yes, sir.

(E}xcused.) '

GEORGE TylBBY, sworn on behalf of defendant, tes-

tified as follows: '

'
' Direct Examination.

(By Mr. STEPHENS.)

Q. Doctor, where do you reside?

A. Spokane, Washington.

Q. How long have you resided there?

A. Sixteen years.
'

Q. What is your profession?

A. Physician and surgeon. '

Q. How long have you been a physiciaji and surgeon?

A. Twenty-five years. '

Q. Of what medical college or school are you a

graduate? A. Bowdoin, Maine.
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Q. You hold a certificate from them? A. I do.

Q. You heard Dr. McGee's testimony yesterday, did

you? A. I did.

Q. What causes the troubles or conditions which Dr.

McGee testified to yesterday—how many known causes

are there?

Mr. FORNEY.—In this matter, we ask the Court to

limit the doctor's testimony here strictly as to the facts

as narrated by Dr. McGee.

The COURT.—No, I cannot do that. When he goes

out of the line of propriety you can object. I cannot

anticipate. The question now is a proper one.

A. Dr. McGee described yesterday several conditions,

and they might be caused by a variety of things. I would

want some particular condition that he testified to before

I could assign any cause to that condition. He described

more than one condition.

Q. First, he says, "I remember that this woman hae

ovaritis, a swollen and thick ovary. I remember thai

distinctly. I remember that was the subject upon w^hicl

I advised her to operate upon the removal of the ovary

I remember also that the womb w^as retroflexed."

A. Will you allow me to answer one condition at th(

time?

Q. Yes, take the ovary now.

A. The usual cause of ovaritis is puerperal or gonoi

rhoeal affection, puerperal affection—that is, infectioE

septic infection following childbirth or miscarriage, in

volving the pelvic organs, the uterus and the ovaries wit!
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them. That, I believe, to be the most frequent cause in

married women.

Q. What other causes?

A. Another cause is gonorrhoea! affection conveyed

to the ovary from the uterus along the fallopian tubes.

Q. That is sexual disease, then?

A. Yes; there may be other causes. Some authorities

mention eruptive fevers as a cause of ovaritis, and some

authorities speak of rheumatism as a cauae of ovaritis,

but I think that all authorites are agreed that the most

frequent cause is one of the two forms of infection.

Q. Caused by what, usually?

A. Caused by septic infection ; caused by

—

Q. Childbirth or miscarriage?

A. Germs which are conveyed by childbirth or mis-

carriage.

Q. Now, take a retroflexed womb; what is that

usually caused by?

A. A very usual cause is a patient getting up too soon

after confinement, when the womb is enlarged, and it

may be caused by laceration of the perineum which has

occurred duriug childbirth, weakening nature's support

totJie pelvic organs; thus first dragging down the vagina

and with it the uterus. '

Q. Are there any other causes? If so, what, of a re-

troflexed womb? >

A. Yes, there are other causes. It might be caused

by an accident or fall, severe fall.

Q. Would a full bladder or anything of that kind have

a tendency to cause it? A. Yes.
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Q. Some weeks after an accident can you determine

whether an accident has caused it or something else hasi

caused it—would you be able to determine that?

A. I might or might not be; there might be circum-

stances to determine it and might not.

Q. Would adhesions formed within three or four

weeks after an accident, if it came from an accident, be

sufficient to hold the womb?

A. Not unless there were a violent general peritonitis

associated with the accident. The accident alone which

might displace the uterus would not necessarily produce

any adhesions immediately; there must be a general

peritonitis in order to cause immediate adhesions. A
long-continued malposition of the uterus might become

adherent, usually does become adherent if it remains; in

this malposition long enough by contact of the two peri-

toneal surfaces ajid producing a low form of congestion,

followed by a nonsuppurative inflammation that adheres

the two surfaces together; that would require a very long

time.

Q. If an accident was sufficient to create that condi-

tion of peritonitis would it not put her in a very bad con-

dition, very dangerous condition, the first two weeks after

the accident?

A. It would produce a very high fever and very grave

conditions!. *

Q. So much so that she would have to have medical

aid immediately, would she not? A. Yes.

Q. What are stem-pessaries worn for?

A. A form of stem-pessary is worn to correct a dis-
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placement. There is another form of stem-pessa<ry which

ia worn to bring about early abortions by dilating the

neck of the uterus to prevent the fruits of conception go-

ing on and developing beyond the second month.

The COURT.—I would like to know what that stem-

pessary is.
'

Q. What is a stem-pessary? '

A. A stem-pessary is an instrument which can be

passed into the neck of the uterus either to straighten

out a flexion or to keep ujj a certain amount of dilation

of the uterus to bring on contractions of the uterus and

expel its contents.

Q. Is there another form that corrects retroversion?

A. Yes, another form to correct retroversion.

Q. What is the shape and size and length of a stem-

pessary to correct retroversion?

A. To correct retroversion, it is perhaps of that lengih

(illustrating), varying accortling to the conditions, from

two inches perhaps to three in length, three and a half.

Q. What is the shape of it?

A. They are of various shapes; one form has a stem

to pass into the uterus resting upon a hard rubber base

socket and supported by a vaginal piece to hold the soc-

ket in place. The other form of stem-pessary is simply a

little instrument, shorter, merely the length of the neck

of the uterus, which can be passed into the uterus and re-

main by its outward spring, holding itself in posdtion by

pressure outward, spring.
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Q. Some weeks after an accident can you determine

whether an accident has caused it or something else hasi

caused it—would you be able to determine that?

A. I might or might not be; there might be circum-

stances to determine it and might not.

Q. Would adhesions formed within three or four

weeks after an accident, if it came from an accident, be

sufficient to hold the womb?

A. Not unless there were a violent general peritonitis

associated with the accident. The accident alone which

might displace the uterus would not necessarily produce

any adhesions immediately; there must be a general

peritonitis in order to cause immediate adhesions. A
long-continued malposition of the uterus might become

adherent, usually does become adherent if it remains in,

this malposition long enough by contact of the two peri-

toneal surfaces and producing a low form of congestion,

followed by a nonsuppurative inflammation that adheres

the two surfaces together; that would require a very long

time.

Q. If an accident was sufficient to create that condi-

tion of peritonitis would it not put her in a very bad con-

dition, very dangerous condition, the first two weeks after

the accident?

A. It would produce a very high fever and very grave

conditions!. *

Q. So much so that she would have to have medica,!

aid immediately, would she not? A. Yes.

Q. What are stem-pessaries worn for?

A. A form of stem-pessary is worn to correct a dis-
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placement. There is another form of stem-pessajy which

ia worn to bring about early abortions by dilating the

neck of the uterus to prevent the fruits of conception go-

ing on and developing beyond the second month.

The COURT.—I would like to know what that stem-

pessary is.

Q. What is a stem-pessary? '

A. A stem-pessary is an instrument which can be

passed into the neck of the uterus either tx) straighten

out a flexion or to keep up a certain amount of dilation

of the uterus to bring on contractions of the uterus and

expel its contents.

Q. Is there another form that corrects retroversion?

A. Yes, another form to correct retroversion.

Q. What is the shape and size and length of a stem-

pessary to correct retroversion?

A. To correct retroversion, it is perhaps of that length

(illustrating), varying according to the conditions, from

two inches perhaps to three in length, three and a half.

Q. What is the shape of it?

A. They are of various shapes; one form has a stem

to pass into the uterus resting upon a hard rubber base

socket and supported by a vaginal piece to hold the soc-

ket in place. The other form of stem-pessary is simply a

little instrument, shorter, merely the length of the neck

of the uterus, which can be passed into the uterus and re-

main by its outward spring, holding itself in poaition by

pressure outward, spring.
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The COURT.—Doctor, if a woman were in such a

physical condition as to make it necessary to wear one of

those, is it of such a form as if she would fall it would

likely injure her or not? Could injury result from wear-

ing that instrument in a fall?

A. Under the conditions that the stem were in perfect

position and the vaginal portion of the instrument in per-

fect position, I would not think it possible that a fall

would cause any injury on account of the presence "f the

pessary.

Q. What are some of the causes of chronic ovaritis,

when not septic? '

A. When not sieptic, it may follow an acute attack of

ovaritis and that acute attack may be caused by a

hyperaemic condition, that is, a congestion; this conges-

tion due to various causes—sexual perversions, and ab-

normal excitement of the sexual organs producing a

determination of blood to the ovaries and resulting in

first a hyperaemic condition, which, if kept up long

enough, would produce active inflammation of an acute

form, which might merge into a chronic inflammation pro-

ducing enlargement and a deposit of tissue, adding

weight to the ovary, making it tender also.

Mr. STEPHEN'S.—Now, not for the purpose of har-

assing the Court, but for the purpose of making the

record we desire to ask some questions.

The COURT.—Proceed.

Q. Dr. Libby, tell the jury if you ever examined and

treated Mrs. Nicolson; if so, when and where.

Mr. FORNEY.—We object to that.
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The COURT.—That question he may answer. It is

only preliminary, I presume, to one he wants to ask.

A. I examined and treated Mrs. Nicolson in Spokane;

I don't remember the exact date, but late in April, the

latter part of April, 181>9, and from that time to, I think;

about the first of July or the July of the samie year I

treated her.
'

Cross-Examination.

(By Mr. FORNEY.)

Q. Doctor, I get it from your testimony, that the con-

ditions which Dr. McGee testiified to, tha.t of ovaritis,

were caused most generally by what?

A. By either septic or gonorrhoeal affection and seidic

infection following confinement or miscarriag-e.

Q. Most generally causiMl by that, but it might or

might not be caused by a fall or violence. Is that the

way I get your testimony? '

A. No, I did not make such testimonv.

Q. A retroverted uterus, might or miglit not that be

caused by violence or a violent fall?

A. It might be caused by a fall.

The COURT.—What do you say as to that? Yuu say

the other could not be caused by a fall?

A. I said that I did not so answer it.

Q. Might it or might it not be caused by violence or

by a fall or by an injury of some kind—ovaritis?

A. Ovaritis?

Q. Yes, sir.

A. I never heard of a case that I believed to be caused

by an injury.
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Q. Are you prepared to state as a medical man that it

could not be so caused?

A. I am' not prepared to say that it could not; I have

neither sieen a case nor any authority supporting such a

theory.

Q. But you said that a retroverted uterus might be

caused in that way?

A. I stated that a retroverted uterus might be caused

by a fall—a retroversion of the uterus might be caused

by a fall.

Q. What effect would a retroverted uterus have upon

the constipation of the patient?

A. It might or might not cause constipation; it prob-

ably would.

Q. That is, the retroverted womb, bent backwards?

A. By mechanical pressure would be likely to; it

does not always have that effect, however.

Q. But in some instances it does?

A. In many instances it does.

Q. You stated that these stem-pessaries are about

how long?

A. Varying from one and a half to two inches to three

inches in length.

Q. What are they used for and usually prescribed for,

Doctor?

A. This long pessary that I speak of is used to correct

a displacement, to correct a flexion; perhaps I ought to

explain using the term "flexion" and "retroveaion." A

retroverted organ is the entire organ tipped; a flexion i
-^

a bending of the organ, so that a stem passed into the
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ca>^ity will straighten that flexion. One would not us-e

a stem-pessary for a retroversion but would for a flexion.

Q. Would use it for a flexion. A. Yes, sir.

Q. The uterus is lield in its position by natural ad-

hesions, in its normal condition, is it?

A. By natural ligaments.

Q. Where a woman is usiug a stem-pessary would it

make that uterus any stronger than a uterus in its na-

tural normal condition held by its natural liga;ment.s?

A. Any stronger than the natural uterus held in its

natural position?

Q. Yes, than a normal position.

A. It would not improve the normal uterus any.

Q. That is, a stem-pe«sary being used by a woman,

that uterus would not be as strong as a uterus held by its

normal ligaments and in its normal condition?

A. As strong as a normal uterus held in its normal

position, no, it would not.

(}. It would not be so strong?

A. No, it would not be so srtrong.

Q. Then I understand your testimony to be. Doctor,

that sometimes even retroversion is caused by a shock or

a fall? A. Yes, sir.

Q. And although a woman might be wearing a stem-

pessary, nevertheless this retroverted uterus might be

caused by a fall, from the fact that the stem-pessary

would not make it as strong as the uterus in its normal

condition?

A. I did not mean to say that a stem-pessary would

make a uterus strong. A condition for which a stem-
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pessary is worn would not cause a uterus to be as strong

as a normal uterus.

Q. That is, a persion with a uterus in a condition in

which it is necessary to use a stem-pessary would be more

quickly injured tha,n a person with a uterus in its normal

condition?

A„ Yes, a diseased uterus would be more snisceptible

to a fall than a healthy uterus.

Q. In the examination, Doctor, of a uterus months after

it had been retroverted, in your opinion as a medical

man, could you tell what caused the injury, after the ad-

hesions had taken place? I don't know whether I make

myself intelligible to you or not, but, suppose you take

a retroverted uterus and it was held down by adhesions,

adhesions had taken place, and an examination made

months afterwards, in your opinion as a medical man
could you tell?

A. Could I form an opinon, a reasonable opinion?

Q. Yes, sir, I mean could you tell what caused it?

A. I could not swear to the exact cause; I could form

a reasonable opinion in my own mind.

Q. You are not prepared to say that you could sfwear

whether it came from an accident or fall or from' some

other causes that you have narrated?

A. No, I could not, if there were not other conditions

to show.

Q. In order to produce the condition described by

Mr. Forney there would be some external evidence, would

there not, of the injury if it was produced by an accident

or an exterior blow, or anything of that kind?
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A. There would be likely to be other evidence, either

external or evidence of other adhesions.

Q. So that you could determine in fact in that way

something about how the accident happened?

A. I could form an opinion, as to an estimate. The

question was, could I swear to the exact cause.

(Excused.)

W. W. WATKIN^S, sworn on behalf of defendant, tes-

tified as follows:

( Direct Examination.

(By Mr. STEPHENv^.)

Q. Doctor, where do you reside?

A. Moscow, Latah County, Idaho.

Q. How long have you resided here?

A. The past thirteen years.

Q. What is your profession?

A. Physician and surgeon.

Q. How long have you been such?

A. Twenty-eight years last March.

Q. From what medical school or college are you a

graduate?

A. Medical Department Washington University, St.

Louis, Missouri.

Q. In your opinion, Doctor, would a lacerated per-

ineum tend to cause retroversion?

A. It would, sir, by lack of support.

Q. Would confinement or miscarriage produce that?

A. It would under abnormal conditions, with abnormal

results of confinement.
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Q. Taking a swollen and tender ovary—ovaritis—what

are the causes of that, Doctor?

A. We have a class of three causes : First, septic ; the

first two causes are subject to subclassifications ; the first

is direct septic cause, and then a secondary septic cause,

and then a third cause of the chronic ovaritis, comes from

a slower factor in its causation.

Q. What causes those three classifications?

A. In the first place you would have a septic condition

from reception of virus, either gonorrhoeal virus or the

virus of detrius remaining from an incomplete abortion or

an incomplete birth where the contents of the womb have

undergone septic degeneration, to be absorbed through the

fallopian tubes to the ovary and produce this result. Sec-

ond, it could come from a chronic inflammation of the

tubes, the fallopian tubes connecting the ovaries with the

uterus. Third, it would come from chronic hyperaemia or

chronic congestion of the ovary, and that could come from

various causes; innutrition at times, and other causes;

sexual excitation or a perversion of the sexual acts, or

perverted sexuality would produce it.

Q. What produces retroflexion?

A. Retroflexion and retroversion are generally as-

sociated together.

Q. I mean retroversion.

A. They are generally associated together; most al-

ways occur together ; there are various causes.

Q. What are the usual causes?

A. A chronic state of debility will produce it. A
woman who is in the habit of carrying a full bladder with-

out emptying it at times, that will act as a factor in it;



Tlui Northern Pacific Railicay Company. 257

mismanagement at ckildbirth ; where we have not a good

result from childbirth; where the condition of what we

term subinvolution occurs—that is, where the womb still

maintains a large size, three, four and five weeks after

birth, and then the woman gets up and by its own weight

it will retrovert or fall backwards, sometimes twisting its

neck, sometimes giving a t\sist to the broad ligaments and

lengthening and spreading of the round ligaments of the

womb.

Q. What are the usual causes of chronic ovaritis when

not septic?

A. States of general debility that women get into ; lack

of tonicity, general tonicity.

Q. What is that?

A. That is a lack of a tonic condition, a general weak-

ness which often follows rapid child-bearing; that will

produce this condition.

Q. The wearing of stem-pessaries are for what purpose,

or the use of them?

A. The principal stem-pessary that I am familiar with

—and I have used it a great many times—is the Mcintosh

stem-pessary, which gets its support through the outside,

through elastic rubbers. It is to correct retroversion, to

correct antiversion and to correct prolapsuses; there are

three forms of it. The variety is in the make of the cup-

shaped ca\ity of the instrument; for a retroversion the

back of that instrument goes up higher so as to catch the

back part of the womb and tip it forward. That is one

kind of stem-pessary. And the other I have seen them,

but I have never used them, never saw them used, but
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know only of it theoretically—that is, for producing abor-

tion, interfering with the products of conception.

Q. Supposing a woman wearing a stem-pessary has a

fall or jar, will it affect her or hurt her if in proper condi-

tion or position?

A. From the manner in which that pessary is protected

by the largeness and fleshiness of a woman's buttocks, I

don't see how an injury from even a fall could injure a

woman through the stem-pessary, unless she fell upon some

pointed object which would drive it upward, because these

parts are protected by a gauze-like formation that is very

hard, the womb itself being inside a bony wall and cavity

and besides that being protected by large soft parts like the

buttocks of a woman. I don't see how the fall could pro-

duce an injury, unless she fell upon some pointed object

which would drive the stem-pessary up.

Q. Would adhesions form sufficient to hold in place the

parts within a few months?

A. It would, if the inflammatory action was sufficient

to produce those adhesions. Adhesions mil not form

without inflammation. Inflammation cannot exist without

corresponding fever and great irritation of the system.

Q. Then there would have been evidences in the way of

fever, and then other conditions of the body that would

have shown that very plainly, would there?

A. I should think so, sir; I should so consider it, and

I should think that evidence would be of a dangerous na-

ture, to be severe enough to form adhesions.

Q. It would need medical attention at once after the

accident?
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A. Yes, sir, the invasion of any inflammation suflB-

cient to form adhesions would require prompt medical

supervision of a case, otherwise life would be in danger.

Q. What is the effect upon the nervous system of uter-

ine-ovarian diseases caused by confinement and repeated

abortions?

A. It is very distressing to the nervous system, and it

often creates what we term nervous reaction, by the gen-

erative organs being at fault in the manner that you sug-

gest by your question. In fact, to that extent, we would

have what we call ovarian faeces, that is, an expert phy-

sician can often tell by the facial appearance of the woman

whether she has ovarian troubles, so laid down in authori-

ties.

Q. Ovarian trouble is quite a common disease among

women, who don't have any accident, is it not?

A. Yes, sir.

Q. Ovarian troubles also?

A. Yes, sir; they form about half of the work of our

hospitals at the present time.

Q. What effect do opiates have upon bowels, producing

constipation or not?

A. It generally produces constipation in the large ma-

jority of cases, that is opiates—which come from opium,

opium or its salts.

Cross-Examination.

(By Mr. FORNEY.)

Q. Doctor, there are sleep producing potions usually

administered by physicians which are not opiates, are

there?
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A. To relieve pain and produce sleep we generally use

an opiate—opium or some of its salts—there are others,

however.

Q. Don't you generally use what we term sedatives,

not containing a great deal of opium?

A. Opiates are classed as sedatives.

Q. Well, the sedatives, those ordinarily used by our

physicians at this time, do not contain opium, do they?

A. Some do; some do not.

Q. What is usually prescribed, those containing opium

or those that do not?

A. It is governed by the symptoms, if there is pain

and loss of sleep, opium or some of its salts or fluids are

generally prescribed. If it comes without pain and you

want to get a sedative simply for sleeplessness, we then

use other products and do not use opium.

Q. Products which do not contain opium?
l

A. No.

Q. What effect would a reflexed womb have upon one's

bowels, as to producing constipation?

A. A retroverted womb, perhaps you mean?

Q. Yes.

A. It is counted as being a producing factor of consti-

pation in a great many cases.

Q. That comes by reason of its position bending back

upon the parts?

A. Mechanical contraction, if the womb is large enough

to produce that.

Q. And that condition would have to be removed by

injections or other means?

A. You mean the constipated condition?
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Q. Yes, sir.

A. Yes, sir, by laxatives or injections.

Q. What did you state were the most general causes

of ovaritis?

A. There are generally, we consider, three principal

causes; two of them though are intimately associated with

each other. Some authorities claim but two, some three.

The first two are generally septic in their nature, or poi-

sonous, from virus of certain diseases like gonorrhoea, or

from decomposed remains or detritus left after a mis-

carriage or after childbirth ; where all of the remainings of

the after-birth are not properly cleaned out, they will pro-

duce aseptic influence and extending from the tubes into

the ovaries, exciting what we call ovaritis.

Q. Could those conditions be produced by a fall or a

jar?

A. It would be but a matter of imagination upon my

part to say so, as I never met a case and never saw one on

record.

Q. I am asking your opinion as a medical man if they

could be produced in that way, those conditions.

A. If an injury could be made up, so that its direct

force could be applied to the ovarian region, I imagine that

ovaritis could be produced by it.

Q. Could a retroverted uterus be produced by a fall

or jar?

A. That woiil^ depend, sir, upon the condition of that

uterus. If that uterus was engorged and loaded and in

a condition Of disease, I imagine that a fall would create

retroversion; I think it could, sir, under those circum-

stances. If a womb were absolutely normal and free from
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any disease it would take a most terrific force to create a

retroversion.

Q. Are those rarely met with, are they sometimes met

with?

A. I have never met one myself, and I have no record

of them in my authorities.

Q. But in your personal knowledge, a large part of

these have been produced, have they, by gonorrhoea! af-

fections?

A. Yes, sir, with the operating surgery of our large

hospitals that I have been in charge of myself, I found a

great many cases of ovarian troubles product by gon-

orrhoeal affection and by other affection, as I have de-

scribed.

Q. Will you not meet a hundred cases ordinarily of

gonorrhoea! affection, where you meet one of falling off a

railroad train?

A. I should ascribe a larger majority than that.

Q. Would the use, Doctor, of a stem-pessary in a womb

that was not in its normal condition, pessary placed there

for its support, make that womb any stronger than a

healthy womb?

A. No, sir; I don't believe any method on earth could

make a womb stronger than a perfectly normal, healthy

womb; don't think you could environ it or surround it

with anything that will make it stronger.

Q. Then a diseased uterus would be more liable to in-

jury than one in its normal condition?

A. Oh, yes, sir; a diseased one would be.

Q. You are assisting the defense in this case, are you?
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A. I have had some consultations with the defense,

yes, sir.

Q. You carry the "annual" of the Northern Pacific with

you, do you not?

A. In my position as assistant surgeon of the Northern

Pacific, I have an annual.
«

( Excused.

)

Defendants rest.

REBUTTAL.

MARY E. NICOLSON, recalled on behalf of plaintiffs.

Direct Examination.

(By Mr. FORNEY.)

Q. Mrs. Nicolson, did you hear Mrs. Leighty's testi-

mony relative to a convei-sation with you at your house?

A. I did.

Q. When you were sick on one occasion?

A. I did.

Q. In which she stated that you had taken some Pink

Pills in order to stop the growth of the foetus?

A. I heard her say that

Q. What are the facts pertaining to that?

A. I took these Pink Pills as a tonic, and for no other

reason.

Q. Did you take any of these Pink Pills or any other

pills for that purpose? A. No, I did not.

Q. Did you hear her conversation relative to having

poison in the house, that you would take poison rather

than become a mother of a baby, giving birth to a child?

A. I heard that conversation.
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Q. Did you have any such conversation? i

A. I never kept poison for any such purpose.

Q. Did you ever tell her, at that or any other time,

that you would take poison rather than have a child?

A. I had no occasion to tell her anything of the kind.

Q. You never had any such conversation?

A. I don't remember that I ever told her anything con-

cerning such a matter.

Q. Did you hear Mrs. Bard's statement as to a con-

versation at Mrs. Linn's in which you narrated the num-

ber of times and they counted up on their fingers, that

you had miscarriages?

A. I heard no such conversation.

Q. Did any such conversation take place?

A. I never counted on my fingers and told her that I

had so many miscarriages.

Q. At that time what was the relation between your-

self and Mrs. Bard?

A. We fell out four years ago in October and quit

speaking since.

Q. Then I understand your testimony to be that you

did not have that conversation as narrated here by Mrs.

Bard at that time?

A. I never had that kind of a conversation with Mrs.

Bard.

Q. Did you hear the testimony, I think of Mrs. Bard

or Mrs. Leighty, relative to your painting chairs on the

porch? A. I did.

Q. State the facts about that, subsequent to this ac-

cident.
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A. Sometime during this last summer I sat on a foot-

stool on the porch and enameled two chairs ~^.d one little

bedstead ; it took me three or four weeks ; I did it little by

little.

Q. Sitting out on the porch?

A. Yes, sir, where anyone could see me if they wanted

to.

( Excused.

)

The foregoing contains all the evidence adduced upon

the trial of said cause.

At the close of the evidence on the part of plaintiffs

and defendant, the defendant recjuested the following in-

structions.

''The jury are instructed that their verdict nnist be

for the defendant."

The COURT.—Gentlemen for tlie i)laintiffs, what have

you to say to that instruction? Counsel for defendant

asks for a peremptory instruction.

Thereupon counsel for plaintiffs objected to the instruc-

tion, and after argument in support of the objection IIh'

Court rendered the following decision:

The CCUKT.—Counsel for plaintiffs contends it is the

law that if there is any contradicting evidence, the case

must be submitted to the jury. I do not take that to be

the law. The law was once clearly settled by the Supreme

Court for the United States, that if the testimony was

such that if the Court upon a motion for a new trial,

would grant it in case of a verdict, then it was sufficient

for the Judge to instruct the jury peremptorily; in other
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words, when the testimony was so clearly on one side

or the other that the Court had no question as to what

it would do in case of a motion to set aside the verdict

that it should then act in the first instance. I think

that is substantially the law to-day, although there have

been some decisions that have somewhat modified that.

But in a case where there can be no doubt, I do not think

the Court ought to hesitate to perform its duty and

give a peremptory instruction.

Now, let us review the testimony briefly. In the first

place, both the plaintiffs testified that this plaintiff, Mrs.

Nicolson, was a healthy woman prior to this accident.

There was not a scintilla of evidence on the direct ex-

amination but that she was absolutely healthy, yet on

the cross-examination it turns out, by the testimony of

the plaintiff Mrs. Nicolson herself, and her husband to-

gether, I don't remember which now testified to the dif-

ferent facts, but that she had prior to that time several

miscarriages. There had been one operation; I don't

remember just which one testified to the fact, but one

or the other did, that she had had a tumor removed from

some part of the organs, I don't remember now where,

and that at the time of the accident she was wearing a

pessary. Now, that was enough to convince anybody

that she was not a healthy woman at the time this ac-

cident occurred—there could not be any question about

that; she was in a diseased condition, and all of the testi-

mony since has developed that she was very badly

diseased. Bo, it is to my mind utterly impossible that

this distress that she may be in now could have resulted

from that accident.
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But next, let us look at the circuiu'-tances of ilie in-

cident and see whether it would be reasonable or not to

suppose that she could have been seriously injured there.

There is a difference in the testimony as to the condi-

tion of the ground at that time; the majority of the wit-

nesses, however, testified that there was considerable

snow on the ground, from one to seven feet, which is

a condition that we would naturally expect, knowing

what that country is aud knowing the season of

the year the last of January, in tlicsc mountain-

ous countries, (lenerally, so far as I kuow, in

Idaho at th<at season of the year there is a foot to a nu'.p.-

ber of feet of snow on the ground, especially at the e)<'-

vation where this was. But, be that as it may, let it be

presumed that there was very little snow aw the ground,

her testimony is that when she started to h-ave tlic niv

that both feet had h*ft the lower step, at the time that

the car moved, so that she was already on her desitnt

to the ground from this car step. She could not have

had when the car moved, then, more than a foot ai.d

a half to two feet at the outside to have jumped. ::o\v,

I cannot for a moment believe from my own observation

and experience, aud from the testimony of physicians in

cases like this that that kind of a fall would have in-

jured her seriously; if so, four-tifths of the women in

the United States would have the same trouble, because

I imagine all of them have had falls of that distance

some time in their lives. It could not be possible that

a little jump of that kind could have created the serious

state of her health to which the witnesses have testified.



268 Charles Nicolson and Mary E. Nicohon vs.

Now, under those circumstances generally, there cannc

be any doubt in my mind at all that this suffering whic

plaintiff Mrs. Nicolson complains of now is not the r^

suit of anything that occurred at that railroad trail

even admitting the carelessness of the railroad con

pany, it is not the result of any accident that occ^irrc

there. If it is not, she cannot claim anything against tli

company, even if it were careless.

It must be remembered in these things that there ai

some things the plaintiff must show. It must appe?

that the party charged was negligent, and it must appes

positively and not by mere guess, that an injury resulte<

No one who has heard this testimony can for a momei

think, except by guessing at it, that this injury resulte

from what occurred there that day.

Going now to the testimony of the physicians—the:

testimony is positive enough to satisfy my mind that th

injury could not have resulted from that kind of an a<

cident; that it was not serious enough. They both sa

that a certain state of her organs testified to might hav

occurred from an accident, but they both said it woul

require a very severe accident. Our own observatio

would teach us that, even if a physician did not so tei

tify. We could not for a moment suppose that a woma
falling the short distance she did, and falling as she di(

could be seriously injured, so seriously injured as t

cause the troubled state of her health to which she ha

been subject since; I do not think our common sens

would suggest that to us. If that is so, then, as I sai

before, the great majority of the women of this countr
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would be in tliis condition, for I presume that they Imve

fallen three or four times in their lives that far.

I have not had much doubt in this case from the time

that the plaintiffs closed, that there was no case a.gainst

the defendant. The fact is that if a motion had been

made at the close of the plaintiff's testimony I should

ha,ve gTanted a nonsuit then. I have weighed the testi-

mony carefully since, and the testimony since has only

added to the conviction I then had. ^fr. Clerk, will you

prepare a finding for the defendant?

And thereupon the Court instructed the jury as re-

(juested by the defendant, and a verdict was rendered in

accordance with said decision.

To which decision of the Court and the verdict of the

jury the plaintiffs then and there duly excepted as error,

and which exception was then and there duly allowed by

the Court.

And thereupon a judgment was entered in accordance

with the decision of the Court.

In addition to the foregoing there is to be attached

Plaintiffs' Exhibits "A" and "B'' (two photogiaphs), and

also Defendant's Exhibit ''!" (diagram of premises).

To Messrs. Stephens & Bunn, Attorneys for the Defend-

ant.
[

Gentlemen: You will please take notice that the at-

torneys for plaintiffs will appear before the Honorable

James H. Beatty, Judge of said Court, at 10 o'clock

A. M., January 21st, 1901, at his Chambers in Boise City,

State of Idaho, and ask to have the foregoing bill of ex-
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ceptions (a copy of which is herewith served upon you)

settled and sip^ned by said Judge in said action.

Done this Sth day of January, A. D. 1901.

W. W. WOODS, and

FORNEY and MOORE,
Attorneys for Plaintiffs.

Service of copy of the foregoing bill of exceptions is

hereby accepted at Spokane, State of Washington, this

Sth day of January, A. D. 1901.

STEPHENS & BUNN,

Attorneys for Defendant.

Wherefore, to the end that the errors in law, if any,

committed by the Court in its decision and judgment

herein, may appear, this the plaintiffs' bill of exceptions

to the instruction of the court and the verdict of the

jury, is settled and allowed and certified to be correct,

and made a record in this cause by this court. That the

plaintiffs duly excepted to the instruction of the Court

in directing a verdict for defendant, as error, which ex-

ception was allowed by the Court. And thereupon judg-

ment in accordance with the opinion of the Court in

favor of the defendants and against the plaintiffs was

entered in said court, to which judgment and the entry

thereof the said plaintiff's duly excepted, and which ex-

ception was allowed by the Court; the said bill of excep-

tions having been presented to me within the time al-

lowed by the rule of Court.

It further appearing necessary and proper to the Court

in the event of an appeal herein, it is ordered that the
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orijjinal exhibits "A" and ''B" (two photographs) and

exhibit "1" (diagram of premises) be transmitted by the

clerk of this court to the clerk of the Court of Appeals

for the inspection of the Appellate Court, said exhibits

to be returned to this court after examination in the

Court of Appeals,

JAS. IT. nEATTY,

Judire.

/// ///(• Cirvuit Court of tin Cnited t<tatcs, District of

l<ia/io, Xorllnrii IHcifiion.

CHARLES NICOLSON :iiui .MAi:\

E. XirOT.SON,

\

vs.

NORTHEKN 1»A('I1 I(

COMPANY,

PlaintitTs,

UAILWAY i

T)<'fendant. /

/
/

Petition for Writ of Error and Order Allowing Same.

The above-named plaintiffs conceiving themselves air-

grieved by the decision and judgment of the Court made
and entered on the 14th dav of November, A. D. 1900, in

the above-entitled cause, do hereby pray for a writ of

error from said decision and judgment to the United

States Court of Appeals, in and for the Ninth Judicial
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Circuit of the United States, and pray that a writ of

error may be allowed, and that a transcript and record

of the proceedings upon which said decision and judg-

ment were rendered, duly authenticated, may be sent

to the said Court of Appeals.

W. W. WOODS,
J. H. FORNEY,
FOENEY & MOORE,
Attorneys for Plaintiffs.

And now, to wit, on this 30th day of April, 1901, it is

ordered that the foregoing petition and writ be allowed

as prayed for, upon the plaintiffs giving bond for the sum

of three hundred dollars.

JAS. H. BEATTY,
United States District Judge of the District of Idaho.

[Endorsed] : Filed April 30, 1901. A. L. Richardson,

Clerk.
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/// the Circidt Court of the I'liifcd States, District of fdaho,

Northcrit Dirision.

<'IIAliLES NICOLSOX aud MAIIY E. \

NICOLSON,

Plaintiffs,

vs.

XOKTIIEIIN PACIFIC IIAILWAY
C>OMPANY,

rVt'(Mi(lant.

Assignment of Errors on Appeal.

Aud ii(>\v coww j>laintiffs in the above-entitled action,

aud say iliat the decision and judgment of tlie Court in

said cause is erroneous aud aj;aiust tlie just rii»hts of

said plaintiffs for the followin*]f reasons:

Mrst.—Keiause there was sufficient evidence to war-

rant a verdict for plaintiff's.

Second.—Because the C\)urt erred in proceeding to

weigh the evidence for both plaintiffs and defendant, and

tiuding therefrom that the evidence tending to show that

the plaintiff', Mary E. Nicolson, was injured by the acci-

dent was so far outweighed by the evidence to the con-

trary, that the Court would set aside a verdict for the

plaintiff's.

Third.—Because the Court erred in entering judgment

in favor of the defendant and against plaintiff's.
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Wherefore, plaintiffs praj^ that the said decision and

judgment of the Court be reversed, and that judgment

may be entered in favor of the plaintiff and against de-

fendant.

W. W. WOODS,

J. H. FORNEY,

FORNEY & MOORE,

Attorneys for Plaintiffs.

[Endorsed] : Filed April 29th, 1901. A. L. Richardson,

Clerk.

In the Circuit Court of the United States, District of Idaho,

Northern Division.

CHARLES NICOLSON and MARY E.

NICOLSON,
Plaintiffs,

vs.

NORTHERN PACIFIC RAILWAY
COMPANY,

Defendant.

Bond on Writ of Error.

Know all men by these presents, that we, Charles Nicol-

son and Mary E. Nicolson, as principals, and Jno. B. Tay-

lor and J. W. Tabor, as sureties, are held and firmly

bound unto the above-named Northern Pacific Railway,

defendant in error, the Northern Pacific Railway Com-
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pany, in the full and just sum of three hundred dollars to

be paid to the said defendant in error, the Northern Pa-

cific Railway Company, to which payment, well and truly

to be made, we bind ourselves, our heirs, executors, and

administrators, jointly and severally, by these presents.

Sealed with our seals and dated this 4th day of May,

1901.

Whereas, lately at a Circuit Court of the United States

for the District of Idaho, Northern Division, in a suit de-

pending in said court between Charles Nicolson and Mary

E. Nicolson, plaintiffs, and the Northern Pacific Railway

Company, defendant, decision and judgment was rendered

against the said Charles Nicolson and Mary E. Nicolson,

having obtained a writ of error and filed a copy thereof in

the clerk's office of the said court to reverse the judgment

in said suit, and a citation directed to the said Northern

Pacific Railway Company to be and appear at a session of

the United States Court of Appeals for the Ninth Circuit

to be held in the city of San E'rancisco on the 30th day

of May next:

Now the condition of the above obligation is such that

if the said Charles Nicolson and Mary E. Nicolson shall

prosecute said writ of error to effect and answer all dam-

ages and costs, if they fail to make the said plea good,

then the above obligation to be void ; otherwise to remain

in full force and virtue.

CHARLES NICOLSON.

MARY E. NICOLSON.

JNO. B. TAYLOR.

J. W. TABOR.
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State of Idaho, 1

fSS.
County of Shoshone. J

Jno. B. Taylor and J. W. Tabor, the sureties whose

names are subscribed to the above undertaking, being sev-

erally duly sworn, each for himself, says that he is a resi-

dent and freeholder in said county and State, and is worth

the sum in said undertaking specified as the penalty there-

of, over and above all his just debts and liabilities of

property exempt from execution.

JNO. B. TAYLOR.

J. W. TABOR.

Subscribed and sworn to before me this 4th day of May,

A. D. 1901.

A. H. FEATHERSTON,

United States Commissioner, Wallace, Idaho.

The foregoing appeal bond is approved this 6th day of

May, A. D. 1901.

JAS. H. BEATTY,

Judge.

[Endorsed] : No. 178. In the Circuit Court of the

United States, District of Idaho, Northern Division.

Charles Nicolson and Mary E. Nicolson, Plaintiffs, vs.

Northern Pacific Railway Company, Defendant. Bond on

Error. Filed May 6th, 1901. A. L. Richardson, Clerk.
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In th€ Circuit Court of the United States, in and for the

Northern Division, District of Idaho.

CHARLES NICOLSON and MARY E.

NICOLSON,

Plaintiffs,

V8.

NORTHERN PACIFIC RAILWAY

COMPANY,

Defendant.

Order to Transmit Original Exhibits,

It is hereby ordered that the original exhibits offered in

evidence on the trial of the above-entitled cause be allowed

to be withdrawn from the file, for the purpose of being

transmitted to the United States Circuit Court of Appeals

for the Ninth Circuit, that the same may be there used

upon arguments of said cause on writ of error.

JAS. H. BEATTY,

Judge.

[Endorsed] : No. 178. United States Circuit Court,

Northern Division, District of Idaho. Charles Nicolson

and Mary E. Nicolson vs. Northern Pacific Railway Com-

pany. Order to transmit original exhibits. Filed May

3l8t, 1901. A. L. Richardson, Clerk.
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Writ of Error.

UNITED STATES OF AMERICA—ss.

The President of the United States of America, to the

Judges of the Circuit Court of the United States for

the District of Idaho, Northern Division, Greeting

:

Because in the record and proceedings as also in the

rendition of the judgment of a plea which is in the said

Circuit Court before you, or some of you, between Charles

Nicolson and Mary E. Nicolson, plaintiffs, and the North-

em Pacific Railway Company, defendants, a manifest error

has happened to the great damage of the said Charles Nic-

olson and Mary E. Nicolson as is said and appears by the

complaint ; we, being willing that such error, if any hath

been, should be duly corrected and full and speedy justice

done to the parties aforesaid in this behalf, do command

you, if judgment be therein given that then, under your

seal, distinctly and openly, you send the proceedings and

records aforesaid with all things concerning same to the

Justices of the United States Circuit Court of Appeals

for the Ninth Circuit, at the courtroom of said Court in

the city of San Francisco, together with this writ, so that

you have the same at the said place within thirty days

from the date hereof, in said court, to be there and then

held, that the record and proceedings aforesaid being in-

spected, the said Circuit Court of Appeals may cause fur-

ther to be done therein to correct that error, what of right

and according to the law and custom should be done.
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Witness, Honorable MELVILLE W. FULLER, Chief

Justice of the Supreme Court of the United States, this

30th day of April, A. D. 1901.

t^^^^J A. L. RICHARDSON, '

Clerk of the Circuit Court of the United States for the

District of Idaho.

Service of the foregoing writ of error by copy admitted

this 10th day of May, A. D. 1901.

STEPHENS & BUNN,

Attorneys for Defendant in Error.

[Endorsed]
: No. 178. In the Circuit Court of the

United States, District of Idaho, Northern Division.

Charles Nicolson and Mary E. Nicolson, I'hiintiffs, vs.

Northern Pacific Railway Company, Defendants. Writ

of Error. Filed May 13, 1901. A. L. Richardson, Clerk.

Return to Writ of Error.

And thereupon it is ordered by the Court that the fore-

going transcript of the record and proceedings in the cause

aforesaid, together with all things thereunto relating, be

transmitted to the said United States Circuit Court of

Appeals for the Ninth Circuit, and the same is transmitted

accordingly.

Test:

[Seal] A. L. RICHARDSON,
Clerk.
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Citation.

United States of America, *)

District of Idaho.

' ss.

The President of the United States, to the Northern Pacific

Railway Company, a Corporation, Greeting:

You are hereby cited and admonished to be and appear

at a United States Circuit Court of Appeals for the Ninth

Circuit, to be holden at the city of San Francisco, on the

30th day of May, A. D. 1901, pursuant to a writ of error

filed in the clerk's office of the Circuit Court of the United

States for the District of Idaho, wherein Charles Nicholson

and Mary E. Nicholson are plaintiffs in error and you are

defendant in error, to show cause, if any there be, why the

judgment m the said writ of error mentioned should not be

corrected, and speedy justice should not be done to the

parties in that behalf.

Given under my hand, at Boise, in said District, this 30th

day of April, 1901.

JAS. H. BEATTY,

Judge.

[Endorsed] : No. 178. In the United States Circuit

Court, District of Idaho. Charles Nicholson and Mary

E. Nicholson, Plaintiffs in Error, vs. The Northern Pacific

Railway Company, Defendant in Error. Citation on

Writ of Error. Service of the within citation by copy ad-

mitted this 10th day of May, 1901. Stephens & Bunn, At-

torney for Defendants.
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[Endorsed] : No. 178. In the Circuit Court of the

Tnited States, District of Idaho, Northern Division.

Charles Nicholson, and Mary E. Nicholson, Plaintiffs, vs.

Northern Pa(iti<- Ivaihva.v Coni])any, Defendant. Citation,

riled May l.-^h, 11)01. A. L. Ki( liards(»n, Ch-rk.

CHARLES NICOLSON and MARY E.

NICOLSON,

Plaintiffs in Error,

vs.

nortnern pacific railway

co:mpany,

Defendant in Error.

Clerk's Certificate to Transcript.

I, A. L. Richardson, clerk of the Circuit Court of the

T'nited States, in and for the District of Idaho, do hereby

certify that the forejjoinp: transcript of pages numbered

from 1 to 2()2, inclusive, contains full, true, and correct

copies of the pleadings and proceedings in the above-en-

titled cause, and that the same. together constitute the

transcript of the record herein upon writ of error to the

United States Circuit Court of Appeals for the Ninth

Circuit.
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I further certify that the cost of the record herein,

auioimtinji- to tlie sum of |140.70, has been paid by the

plaintiff in error.

Witness my hand and the seal of said Circuit Court af-

fixed at Boise, Idaho, this 8th day of June, 1901.

[Seal] A. L. KICHAKD'SON,

Clerk.

[Ten Cents IT. S. Int. Rev. Stamp. Canceled.]

[Endorsed] : No. 711. In the Ignited States Circuit

Court of Appeals for the Ninth Circuit. Charles Nicol-

s<m and Mary E. Nieolson, Plaintiffs in Error, vs. The

Northern Pacific Eaihvay Company', Defendant in Error.

Transcript of Record Upon Writ of Error to the Circuit

Court of the United States for the Northern Division of

the District of Idaho.

Filed June 17, 1901.

F. D. MONCKTON,

Clerk.

By Meredith Sawyer,

Deputy Clerk.
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[Endorsed] : No. 111. United States C'ircuit Court of

Appeals, for the Ninth (Mreuit. Plaintiffs' Exhibit "A."

Reeeived June 17, 1901. F. I). :Monektou, Clerk. By

^Meredith Sawyer, Deputy Clerk.
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[Endorsed] : No. 711. United States Circuit Court

.V])]>e:ils, for the Ninth (Mrcuit. Plaintifis' Exhibit 'V

deceived June 17, 1001. F. I). Monckton, Clerk.

.'.Icri'dith Sawyer, Deputy Clerk.
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[Eudors^ed] : No. 711. Tuited States Circuit Cour

.^])pe;ils, for the Ninth (Mrciiit. Pl'aiutifis' Exhibit "

IJetcived June IT, 1901. F. D. Moncktou/ Clerk.

.'.Itn'dith Sawyer, Deputy Clerk.
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ymTED SMS CIRCUIT coym op uppeiils

FOR THE NINTH CIRCUIT

CHARLES NICHOLSON and MARY E.

NICHOLSON
Plaintiffs in Error,

vs. ')

f

THE NORTHERN PACIFIC RAIL-
WAY CO.,

Defendant in Error.

BRIEF OF PLAINTIFFS IN ERROR

'W. -W. -WOODS and J. H. FORNEY,
Attorneys for Plaintiffs in Error.

FORNEY <Bl MOORE,
Of Counsel
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lo the United states fait Courtof Appeals

FOR THE NINTH CIRCUIT.

CHARLES NICHOLSON and MARY E.

NICHOLSON
Plaintiffs in /:rror,

VS.

THE NORTHERN PACIFIC RAIL-
WAY CO..

Defendant in Jirvor.

Brief of Plaintiffs in Error*

This is an action at law, brought by the plaintiffs in

error, to recover from the defendant in error, the

sum of thirty-five thousand dollars for injuries alleg-

ed to have been sustained by Mary E. Nicholson, one

of the plaintiffs in error, on the 28th day of January,

1899, by reason of the negligence of the Northern

Pacific Railway Company, defendant in error, in



operating its railway train at the station of Man-

chester, in the county of Shoshone, State of Idaho.

The action was commenced in the district court of

the first judicial district, of the state of Idaho, in and

the county of Shoshone, and was upon the petition of

the defendant in error, removed into the circuit court

of the United States for the district of Idaho. The

cause was regularly tried in the circuit court before

the Honorable James H. Beatty, judge, with a jury,

on November 13th and 14th, 1900. At the conclusion

of all the testimony in the case the court directed the

jury to find a verdict in favor of the defendant in

error (Transcript, page 265); and thereupon a

judgment was duly rendered in favor of the defend-

ant in error (Transcript, page 29.)

The facts developed upon trial, so far as they are

pertinent to the questions raised in this court, are

substantially as follows:

STATEMENT OF THE CASE.

The plaintiff, at the time of the accident, was a

resident of Manchester, a little place between three

and four miles from Wallace, in Shoshone count3s

Idaho, but is popularly known as Granite (transcript,

page 97); that Mrs. Nicholson, one of the plaintiffs in

error, had been a resident of that place for some time,



and was familiar with tlie operation and running of

the railroad (transcript, page 99); that on the 28th

day of Januar3^ 1899, she visited Wallace, b}^ going

down on the train that day, and in the evening, about

5 o'clock, returned from Wallace to Manchester

(transcript, page 97); that she procured a ticket at

Wallace at the Northern Pacific depot, and paid

therefor the sum of ten cents, the regular fare from

Wallace to Manchester (transcript, page 97); that

this sum was received by the company, and after pro-

curing her ticket, she entered the cars of the defend-

ant in error, and after she had entered this car her

ticket was taken up by the conductor on the train

(transcript, page 97); that at the time the train ap-

proched Manchester, the conductor or brakeman call-

ed out the name of the station, the car came to a

stop; that the said Mary K. Nicholson immediately

proceeded to go out of the car and down the steps,

and while she was in the act of sw^inging herself to

the ground, without any signal and without any

warning, the car suddenly started, threw her against

the steps and upon the ground, and by reason of this

fall she sustained severe internal injuries which have

cost her great pain and suffering, and which she be-

lieves are permanent (transcript, page 98); that there

was no platform and no means of getting off the train

other than getting down on the ground (transcript,



page 99); that after the car stopped and the vSaid

Mary K. Nicholson was in the act of getting off, the

train suddenly pulled up about a car length and per-

mitted other passengers to get off. That in the act

of getting off of said car, the said Mary K. Nicholson

observed all proper care and percaution (transcript,

page 98); that by reason of the injuries aforesaid, pain-

tiff in error, Mary K. Nicholson, was compelled to go

to Providence Hospital at Wallace for treatment (tran-

script, page 107); and was therei©*^ under treatment

by Dr. L. L. Magee, at her home in Granite^ and else-

where (transcript, page 108); and therefepe by reason

of the said injuries, v^as compelled to go to the Dea-

coness' Home, in Spokane, and undergo treatment

(transcript, page 109.)

After all the testimony had been heard, upon mo-

tion of defendant's counsel, the trial judge-feeard-that

plaintiffs were not entitled to recover, and instructed

the jury to find for the defendant. Plaintiffs in error

excepted to the ruling of the court. A verdict was

returned in accordance with the instruction of the

court and judgment rendered thereon.

The plaintiffs in error assign the following upon

which they rely for a reversal of said judgment,

namely.



ASSIGNMENT OF ERRORS.
Erist. Because there was sufficient evidence to

warrant a verdict for plaintiffs.

Second. Because the court erred in proceeding to

weigh the evidence for the plaintiffs and defendant,

and finding therefrom that the evidence tending to

show that the plaintiff, ]\lary E. Nicholson, was in-

jured by the acci<lent, was so far outweighted by the

evidence to the contrary, that the court set aside a

verdict for the plaintiffs.

Third. Because the court erred in entering judg-

ment in favor of the defendant and against the plain-

tiffs.

ARGUMENT.

(An error was made on page 273 of transcript.

The first assignment of error was omitted, and the

second was incorrectly numbered the first. Refer-

ence is hereby made to the certiffed copy of the

orisfinal assisfnment of errors now on file in this

court.)

We will consider the first and third assignments

of error together. The evidence in the record tend-

ing to establish plaintiffs' case may be summarized as

follows:

Samuel Ellison, (transcript, page 62); am a miner;



was working for the riiilroad company on January

28th, '99, as a section hand; was riding on a push car

tied behind the train with three other persons, eight

or ten feet behind the rear coach, sitting on the left

hand side of push car (transcript, page 64); at Gran-

ite the train stopped a moment; Mrs. Nicholson came

out and was getting off when the train started and

caused her to fall, her body falling against the ground;

her little boy was on the steps, but was caught be-

fore he could juni]) off (transcript, page 64); the train

stopped a very short time and started again; pulled

up about fifty feet and stopped again. Another lady

got off (transcript, page 65); no signal or warning

given, the train just stopped and started again

(transcript, page 65), the train started with a jerk;

little snow on the ground, places ground was bare

(transcript, pages 70 and 73.)

Robert S. Hadley (transcript, page 81), was work-

ing as a section hand for railroad company on Janu-

ary 28, 1899, time of the accident; was sitting on

corner of push car attached to rear end of train; the

train stopped probably one-half minute; the lady in

the act of getting off fell to the ground; saw little

boy on second step of coach, helped him down, train

was in motion (transcript, page 82); train started

with a jerk; this engineer always started that way;

moved a car length and stopped again; I heard no



signals or ringing of bell when the train started up.

There was little snow on the ground (transcript,page

84). The lady fell on her back; she got up in an in-

stant; did not hear her say anything, we were past her

then. I run u[) and caught the boy (transcript, page

87); I made the remark that it was a wonder it did

not hurt her, made the remark then and talked about

it that evening (transcript, page 88).

John Kircher (transcript, page 90); was in the em-

ploy of the Northern Pacific railway company at the

time of the accident as section hand and have been

ever since; was on push car on right hand side, pass-

engers got off on left hand side. Train stopped first

time about a minute, can not remember. Saw a little

boy on steps; when train started, Robert Hadley

jumped down and lifted the boy ofF; saw Hadley lift

the boy off and saw a lady alongside of train; my at-

tention first called by a yell as if some one afraid; am

a little deaf (transcript, pages 91 and 92).

]\lary E. Nicholson (transcript, page 90); lived at

Granite seven 3'ears; wife of Charles Nicholson; left

home in the morning of January 28th, and went to

Wallace;, feeling well; returned on the 5 o'clock

train on the Northern Pacific; purchased a

ticket at the Nortnern Pacific depot at Wal

lace for ten cents, from Wallace to Manchester

which is usually called Granite. Took seat in
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the rear end of rear coach, one seat between myself

and the door; the conductor took up my ticket; when

we reached Manchester he called either Manchester

or Granite; it is sometimes called one and sometimes

the other; the train came to a stop; I stepped

out into the aisle, my little son wi-h me; went direct-

ly to the platform; a gentleman opened the door; did

not hesitate a moment, went down the steps quickly,

grabbed the side of the railing and swung myself

down. In the act of getting down the train started,

was thrown violently against the side of the steps,

and to the ground in a sitting posture. The snow

was not deep, came up to my knuckles; thought I had

bones broken, was jarred dreadfully; daughter met

me near the track, leant on her and got faint, would

have set down but on account of snow; laid down im-

mediately after getting to the house; could not eat;

went immediately to bed; did not sleep any that night,

was nervous and restless, ached all over, pains in back

and groin, through abdomen, extending down the

limbs; ached for two days; my monthly sickness came

on a whole week before the regular time, just two

days after the accident; suffered agony, was in pain

and distress (transcript, pages 96 to 99J; was familiar

with the running of the train; had frequently

gone to Wallace; sometimes train stopped below

steps and sometimes above them, the steps over



which you go ascending- the hill. There is no depot

or any platform at the point where we alight from

the train; there never has l)een any (transcript, page

99); Ex. A, photograph recognized bv witness as a

correct representation of the place where the train

stopped, the ground being practically in the same

condition when photograph was taken as at time of

accident. Also Ex. B is a correct photographic view

of the place where accident occurred (transcript, page

101); there was no conductor in sight when I got off;

the regular conductor was not on the train.

Prior to this accident my health was good; Ididall

my household work, sewing on the machine, ironing,

and did everything with the exception of assistance

from my daughter while not in school; family con-

sists of five; calsomined and cleaned the house my-

self (transcript, page 105); after accident was in quite

intense pain in back and groins, through the abdo-

men; finally grew worse and so weak that I had to

lie down most of the time: consulted Dr. Genoway;

told me I had a misplacement and must have had a

dreadful jar (transcript, page 105); he tried to remedy

the misplacement, gave me medicine to reduce inflam-

mation; for the first few days after the accident was

in much pain and compelled to use laxatives; this

condition hag prevailed until the present time; was

under Dr. Genoway's treatment two months, grew
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steadily worse; went to Providence Hospital after-

wards, remained there eleven days undergoing treat-

ment and continued the same until the 16th of April,

then called in Dr. Magee. He made an examination

and prescribed for me. Did not improve^ and subse-

quently went to Bpokane to the Deaconess' Home;

under care of Dr. Libby for one month; he performed

an operation; subsequently underwent another opera-

tion, but got no better (transcript, pages 106 to 109);

remained there until July 6th, returned home, continu-

ing the treatment prescribed; continued the same treat-

ment until the present time. Have grown no stronger,

cannot get a good night's rest or rest any time on my

left side; cannot go up steps or walk any distance

without assistance; am unable at this time to do an}^

house work; suffer pain now in my left side, pain has

never left it (transcript, page 111.)

I had not been under a doctor's treatment for two

years before the accident; since '94 had been enjoying

good health and was only on the care of a physician

one week, about two years prior to accident (tran-

script, pages 123 and 127.)

Doctor Magee (transcript, page 142); am graduate

of^medical college of the University of Cincinnati,

practicing profession at Mullan, Idaho; visited Mrs.

Nicholson in March, '99; she complained of general

abdominal pain particularly in the region of the left
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ovary, also found a bent back condition of the uterus,

considerable inflammation; this condition could have

been produced in a number of different ways, usually

some violent injury to the part, something; that brings

a surcharge of blood to the parts usually brings about

the condition; that might occur from a number of

causes. It could occur by a jar or fall, that could be

one of the causes; these conditions would have been

very detrimental to the health of the woman; I advised

an operation (transcript, pages 142 to 146); found

uterus was bound down by adhesions so that I did not

consider it sufficiently recent to try to restore it to its

natural position; could not say how long it would take

to produce that condition of adhesions; it could have

been produced from the 28th of January to the time I

examined her. Have known other parts of the abdo-

men bound down by adhesions in twenty-four hours

(transcript, page 147.)

Catherine Tabor (transcript, page 148); live in

Wallace, Idaho; have known Mrs. Nicholson for five

years; saw her a great deal in Wallace attending as-

sociations we had and doing her part in getting up

luncheons and one thing and another; during the year

prior to the accident frequently visited her at her

home, saw her working and doing general housework,

cooking, washing, and everything; was there at a so-

cial she gave; she was a member of the Kastern Star;
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used to see her there quite often; she looked very well;

saw her after January, '99; she was In poor healih;

saw her in Wallace two weeks afier the accident; saw

her at Providence hospital; her health has been very

poor; she has not been able to do anything". The so-

cial work she did at Wallace referred to was in carry-

ing dishes from the second floor of the Masonic Tem-

ple up to the third floor, and there are many steps

from the second to the third floor; she was able to g"o

up unassisted before the accident; she has not been

able to do so since; there is something like 54 steps

in all (transcript, p. 150); time I first saw her two

weeks after the accident I saw her on level ground;

she said she had had an accident, told me the nature

of it; since the accident I saw her doing nothing ex-

cept sitting in the rocking- chair; have not seen her

at work since the accident (transcript, page 152.)

Jennie McKenzie (transcript, page 153); am a niece

of Mary K. Nicholson; came to Granite in May after

the accident; the accident was the reason of coming

and have made my home there with Mrs. Nicholson

from May after the accident until last March, and

was with her constantly, with the exception of a few

days; was with her in Spokane at the hospital; she

suffered very greatly and was unable to get around

at all unassisted; she was unable to walk without as-

sistance; she was not strong while I was with her
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and continues in the same condition up to the present

time (transcript, page 154); Mrs. Nicholson wrote a

letter to my sister the day after the accident, said

she had been injured, and was unable to write, that

she was very nervous (transcript, pages 156-59.)

Charles Nicholson (transcript, page 162); live at

Granite or Manchester, Idaho; am the husband of

Mary E. Nicholson; lived at Granite since '92; am a

mill man, follow concentration of ores at present; on

the day of the 28th of January, '99, was working on

the night shift; uas acquainted with the railroad

track and the condition of the ground along it; it is

in about the same condition now it was then; Kx. B

is a correct representation of the track and the ground

adjoining it; have frequently ridden on the train from

Granite to Wallace during the seven years of my

residence there. The next morning after the acci-

dent, when I came home found my wife very nervous,

complaining of the hurt, and a very nervous condi-

tion, she seemed to grow steadily worse after that

time; complained a great deal and finally I had to

take her to the doctor; from the time of the accident

until I took her to the doctor she was not well, very

neryous and irritable, easily excited. Prior to the

accident her health had been very good; she had been

able to do all her household work, taking care of the

house and doing all the work about the house except
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what her daughter did when not in school; first took

her to Dr. Genoway; she was under his care several

weeks; she was not able to walk at all without assist-

ance; lifted her into the stage and lifted her out

again; treatment doctor gave did no good; later

called in Dr. Magee; she has not performed any house-

hold work at all; she has not been able to hold her

children or give them any attention since the acci-

dent ("transcript, page 163); Dr. Magee's bill was $45;

have expended about $400 in medical treatment, pos-

sibly more (transcript, page 168.) The morning

after the accident wife told me about it, that she had

not skpt any the night before, thought she would get

over the jar; did not call the doctor at first; there

was little snow on the ground (transcript, page 172);

for two years before the accident wife had splendid

health, since the accident she stays in the house all

the time, has never left it without some person assist-

ing her (transcript, page 174.)

Plaintiffs in error contend that the facts developed

upon the trial show:

First. That the railroad company was negligent

in operating its trains.

Second. That Mary K. Nicholson, one of the

plaintiffs in error herein, was thrown from the train

by reason of such negligence, and seriously if not per-

manently injured thereby.
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Mrs. Nicholson purchased her ticket from the rail-

way company at its office in Wallace to Manchester,

cv)mmonly called Granite, boarded the train, ticket

was taken up by the conductor. Granite or Manchest-

er called out by brakeman or conductor, train came to

a stop, and she immediately without delay proceeded

to alight from it, but before reaching the ground

and while in the act of stepping from the train to the

ground, it moved up and threw her to the ground;

two witnesses saw Mrs. Nicholson fall as the train

moved up, one of whom at the time remarked that

"it was a wonder she did not get hurt." The credi-

bility of all these witnesses was for the jury.

It is not only the duty of the railway company to

transport its passengers safely to their destination,

but it must give them sufficient time to alight, in fact

deliver them safely.

Washington G. R. Railroad Co. v. Tobriner, 147

U. S., page 571, Book 37, L. C. Ed , page 284.

In the latter case the Court says: " The duty rest-

ing upon the defendant was to deliver its passenger,

and that involved the duty of observing whether he

had actually alighted before the car was started

again. If the conductor failed to attend to the duty,

and did not give the passenger time enough to get off

before the car started, it was necessarily this neglect

of duty that did the mischief. It was not a duty due
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to a person solely because he was In dang-er of being-

hurt, but a duty owed to a person whom the defend-

ant had undertaken to deliver, and who was entitled

to be delivered safely by being- allowed to alight with-

out danger."

Secondly, as to the extent of the injury received by

Mary E. Nicliolson. She states that she was thrown

by the action of the train violently upon the ground

in a sitting posture; that immediately thereafter she

felt severe pains, and on arriving at home went to

bed; suffered much pain during the night; unable to

sleep; that she was very nervous and continued so.

That within two days she became sick one week in

advance of her regular time and suffered much pain;

that she continued suffering more or less for the peri-

od of two weeks, when she was compelled to cease

work and call a physician; that she was com-

pelled to undergo several operations and is still suffer-

ing pain and ill health by reason of the accident. Her

husband states that on his arrival at home the morn-

ing after the accident he found her nervous and excit-

ed and complaining of the hurt which she had receiv-

ed the day before; that she suffered much pain for

two weeks, when she was compelled to cease all work

and call a physician; that she has continued to suffer

pain, being unable to walk without assistance up to

the time of the trial, having undergone several opera-
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tions at the hands of a surgeon; both of these wit-

nesses testified that for two years prior to accident

she was able to attend to her household duties wnth

what little assistance her daughter gave her, also at-

tend to such duties as she was called upon to perform,

and had not called a phusician for two years before

the accident, at which time she had a slight opera-

tion performed, and for three years prior to the time

this operation was performed no physician had been

called upon to wait upon her.

Catherine Tabor testifies that Mrs. Nicholson's

health was good; that she had seen her perform va-

rious social duties and attending to her household

work before the accident; that after the accident her

health was poor and she was unable to perform her

household duties or attend to any sociable calls what-

ever. Jennie McKenzie testifies that her sister re-

ceived a letter from Mrs. Nicholson, written the day

after the accident, in which letter Mrs. Nicholson

stated that she had had an accident and was very

nervous and could scarcely write. Dr. Magee testi-

fies that he was called in during the month of March

after the accident and examined Mrs. Nicholson; that

the injuries she w^as suffering from at that time and of

which she complained could have been caused by the

accident referred to.

The question of the credibility of all these wit-
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nesses was one for the jury, and we submit that there

was material and substantial evidence, which, if cred-

ited by the jury, would in law justify a verdict for

the plaintiffs in error.

11.

Referring to the second assig^nment of error upon

the issue as to whether Mary B. Nicholson had been

injured by the accident referred to, the court found

that there was not sufficient evidence to g"o to the

jury and directed a verdict for the defendant.

In the remarks with which the court prefaced its

charge to the jury to bring in a verdict for the de-

fendant, the court says: "The law was once clearly

settled by the supreme court of the United States

that if the testimony was such that the court upon a

motion for a new trial would grant it in case of a

verdict then it was sufficient for the judg-e to instruct

the jury peremptorily, in other words, when the tes-

timony was so clearly on one side or the other that

the court had no question as to what it would do in

case of a motion to set aside the verdict that it should

then act in the first instance. I think that is sub-

stantially the law today, although there have been

some decisions that somewhat modified that." (Tran-

script page 268.) If no evidence as to the character

of the injuries received by Mary D- Nicholson had

been introduced by the defendant company, the evi-
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dence for the plaintiffs in error was certainl}^ strong

enough to support a verdict based on the theory that

she was injured by the accident, occasioned by the

negligence of the company.

In passing upon the duty of the court to determine

as a matter of law that the judgment should have

been in favor of the defendant in the case of North-

ern Pacific Railway Co. v. Clark, 106 Fed, page 795,

this court says: "In passing upon a motion to direct

a verdict, the duty of the trial judge is not to weigh

evidence in the case, as it is in passing upon a motion

for a new trial, but to take that view of the evidence

most favorable to the party against whom it is moved

to direct a verdict, and from that evidence and the

inferences reasonably justifiable to be drawn there-

from, to determine whether or not under the law a

verdict might be found for the party having the

burden of proof." This court further decided the

same question in:

Cox V. Robinson, 27 C. C. A., 120.

82 Fed., 277-282-283.

In his remarks to the jury the court discussed the

fact that Mrs. Nicholson w^as wearing a support at

the time of the accident, and in addition further said:

"Going now to the testimony of the physicians—their

testimony is positive enough to satisfy my mind that

the injury, could not have resulted from that kind of
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an accident, that it was not serious enough. They

both say that a certain state of her organs testified to

might have occurred from an accident, but hey both

said it V70uld require a very severe accident. Our

own observation would teach us that, even if a physi-

cian did not so testify. We could not for a moment

suppose that a woman falling the short distance she

did, could be seriously injured, so seriously injured

as to cause the troubled state of her health to which

she has been subject since; I do not think our com-

mon sense would suggest that to us. If that is so,

then, as I said before, the great majoritj^of women in

this country would be in this condition, for I presume

that they have fallen three or four times in their lives

that far." (Transcript, page 268.)

The learned judge who tried this case in the lower

court further seems to have ignored the principle

laid down in the case of Baltimore Railroad Company

V. Kemp, 61 Md., 74, in which the court says: "A

common carrier of passengers is bound to carry and

transport for hire, persons who are sick^ weak, de-

bilitated, or predisposed to disease, as well as those

who are healthy and robust."

It was also said:

"The defendants must be supposed to know that it

was the right of all classes and conditions of people,
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whether diseased or otherwise; to be carried in their

cars."

In a case the same in principle as the present, the

supreme court of Wisconsin said: "It is reasonable

to expect that in a certain class of cases, if an injury-

happen to one of the latter class, his full recovery

therefrom may be retarded or prevented by such pre-

disposition or tendency to disease. In the present

case the defendant is chargeable with knowledge that

persons with a constitutional tendency to scrofula

constantly travel its streets and sidewalks, and that

such tendency to such disease might greatly aggra-

vate a bodily injur}'. Hence it had reasonable grounds

to expect that, if one of that class was injured by

reason of the admitted defect in the sidewalk, the

disease might develope and greatly retard, and per-

haps prevent a cure, as in this case."

Louisville N. A. R. R. Co. v. Falvey, 3 N. E.', 389-

399.

Jeffersonville, etc., Co. v. Riley, 39 Ind., 580.

Terre Haute, etc., Co. v. Buck, 96 Ind., 347.

It is therefore respectfully submitted that the de-

cision of the lower court should be reversed.

W. W. Woods,

J. H. Forney,

Attorneys for Plaintiffs in Error.
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STATEMENT OF FACTS.

Plaintiffs in error comemnced an action in the District

Court of Shoshone County, Idaho, which was removed to the

Circuit Court of the United States for the Ninth Circuit, Dis-

trict of Idaho, and was tried by the latter Court, and, at the

conclusion of the trial, the Court directed a verdict in favor

of the defendant in error.

The allegations of the complaint are that defendant is a

carrier of passengers and was operating a railroad between

Wallace, Idaho and a station called Manchester (sometimes

called Granite), which was a short distance from Wallace, and

that, on the 28th day of January, 1899, Mary E. Nicolson was

a passenger upon a train operating between said points. The

allegations relating to negligence and injury are as follows

:

"That while the plaintiff Mary E. Nicolson was such

passenger at the Manchester or Granite station on said railway,

and being still thereon, to-wit : on the platform of said car,

the said car was, through the neglect of defendant, suddenly

put in motion without allowing plaintiff time to get off, and

in consequence thereof, and in consecjuence of the defect and

insufficiency of the platform of said company at said Granite

station, and of the couplings connecting said car with the

other cars of the same train, and in further consequence of the

insufficient and imperfect means provided for giving the

alarm, preparatory to starting said train, and of the negligence

and carelessness of said defendant in runnmg said train, the

said plaintiff Mary E. Nicolson was violently thrown off the

car aforesaid upon the ground adjacent to the railroad track

and sustained serious internal injury. That thereby the plain-

tiff Mary E. Nicolson was put to great pain and was and still

is, as she believes, permanently injured ; and plaintiffs were



compelled to expend four hundred dollars for medical attend-

ance and the sum of one hundred dollars for nursing and at-

tendance.'"

The evidence shows that when the train arrived at the

station of Manchester or Granite, it made two stops. The first

stop was sufticient for a person desiring to leave the train to

have done so. and there was a reasonable length of time al-

lowed for a person to alight. There was a passenger in the

first coach, however, who objected to getting off in the deep

snow. and. consequently, the train pulled up t(^ let her off at a

place where the snow had been shovelled away on the side

track. That passenger had come from the fc^rward coach and

called the attention of the conductor to the snow and the con-

ductor thereupon got down upon the car steps and signalled for

the train to move forward, and it did move forward after the

air was released. I'his took some time. Then the train started,

l)ut started very slowly for the reason that the "rade was a

four per cent, grade where the train had stopped. There was

no depot or platform there, which was known to Mrs. Xicol-

son as well as to all other residents and passengers getting on

and off at that place. Mrs. Xicolson was seated within a seat

or two of the rear door of the rear coach and had ample time

to alight before the train started, but it happened that she had

not yet reached the ground when the train started, and as it

started she dropped in the deep snow and sat down. She

claimed to have suffered sc^me injuries, but did not call any

])hysician to testify as to those injuries or that they resulted

from the alleged accident complained of. Defendant in error

called the physician who treated her at Spokane, viz. : Dr.

I.ibby. and objection was made to his testifying as to what

he found her- physical condition and ailments to be and the

cause thereof. This witness, however, was used as an expert.



and, together with another witness on behalf of defendant

in error, testified that the injuries complained of could not

have happened in the way they were claimed to have happened,

and, with the evidence of injury testified to before them, the

physicians likewise testified that the injury described nearly

always resulted from the ill effects of child birth. The evi-

dence clearly and conclusively established that Mrs. Nicolson

had such after effects of child birth and that she had had many

miscarriages and some abortions, and, in fact, was an invalid

befor the alleged accident or claimed injuries sued for in this

case. In short, the evidence was uncontradicted that the in-

juries of which she complained and for which plaintiffs at-

tempted to recover damages did not, and could not, have re-

sulted from the accident for which suit was brought and that

her condition at the time of the trial was, in fact, due to other

causes existing prior to the time of the alleged accident and

injury for which suit was brought. These facts being uncon-

traverted and undisputed, it became a question of law for the

Court to determine as to the liability of defendant in error,

and the evidence being such that the Court was of the opinion

that he could not permit a verdict in favor of plaintiffs in

error to stand, the Court held and determined as a matter of

law that \'erdict should be directed for defendant.

Before the trial the defendant was satisfied, and at the

trial not only the defendant but also the Court was satisfied,

that the plaintiff Mrs. Nicolson was not injured at all at the

time of the accident, but, on the contrary, had for several

years prior to that time been in a frail physical condition and

remained so. The evident attempt to place upon this defend-

ant pecuniary liability for the condition of Mrs. Nicolson was a

complete failure. 1 he action of the Court below in directing a

verdict in favor of the foreign corporation should be in itself



a sufficient (lemonstration that the plaintiffs' case as it ap-

peared at the trial was in no sense meritorious, and the action

of the Court in this respect should be given great weight by

the appellate Court. The lower Court saw the witnesses, heard

them testify and was particularly well qualified and well in-

formed when he used the jxiwer. which the law gives him. to

direct a verdict for the defendant.

PCMN'TS. ArXHORITIKS AXD ARCTMEXT.

Counsel for plaintiffs in error, after making up the com-

plete record, including all of the testimony in the case, have

seen fit. although there is no a.ssignment of error based upon

the introduction or rejectii^n of evidence, to include in their

lirief certain parts of plaintiffs' testimony. We do not know

the reason for this, unless it is that they are desirous of calling

this particular porti<^n of the testimony to the attention of the

Court. The evidence as a whole is found in the record and no

fair-minded Court, having heard the evidence and seen the wit-

nesses, could do other than direct a verdict for the defendant.

It is at least absolutely certain that not only the Court below,

but also anv other Court, would have set aside any verdict for

the plaintiffs in error had such a verdict been rendered.

Three assignments of error are made, but there is only

one point in the case to be considered, that is, whether the

lower Court had the right, at the conclusion of the testimony,

to direct a verdict fc^r the defendant upon its motion, or to

give a peremptory instruction in favor of defendant. The

Ccnu't's opinit^n in giving this instruction is found in the

record at pages 265 to 269. and states, in substance, that not

only the testimony of the defendant but also the testimony of

the plaintiffs on cross-examination shows that plaintiff Mrs.

Nicolson. prior to the accident, was not a healthy woman, and



was in a diseased condition and very badly diseased ; and that,

to the mind of the Court, it was utterly impossible that her

distress could have resulted from the accident; that it was

utterly impossible that the slight fall which she might have had

could have caused or hardly contributed to her present dis-

eased condition and her serious state of health ; that there

could not be any doubt in the mind of the Court that the suffer-

ing wdiich Mrs. Nicolson complained of was not the result of

anything that occurred at that time, and that, even admitting

the carlessness of the railway company, her condition was not

the result of any accident that occurred.

The Court further said :

"It must be remembered in these things that there are some

things the plaintiff must show. It must appear that the party

charged was negligent, and this must appear not by mere guess,

but positively, and that an injury resulted therefrom."

And the conclusion is that no one who heard the testimony

could for a moment, except by guessing at it. determine that

the injury resulted from the occurrence that day ; that the un-

contradicted testimony of the physicians was to the effect that

her injuries might have resulted from an accident, but that

it would require a very severe accident. There was no severe

accident and no evidence of any severe accident, and, so long

as the uncontradicted evidence showed that only a very severe

accident could have caused the condition which plaintiff was in,

it certainly was the duty of the Court to hold that the de-

fendant was not liable for such condition.

The point which the lower Court makes, to the effect that

he should direct a verdict if the evidence w^as such that he

would be compelled to set aside a verdict in case one were ren-

dered for the plaintiffs, is certainly well founded, and not only



is, but has been for many years, the law of the Federal Courts.

This Court has stated the rule as follows

:

"When the undisputed evidence is so conclusive that the

Court would, under the law. be compelled to set aside a verdict

returned in opposition to it, it may and should withdraw the

case from the consideration of the jury, and direct a verdict."

Beatty vs. Mutual Reserve Fund Life Ass'n. 21 C. C.

.\.. 227. 231.

The authorities in support of this proposition which this

honoral)le Court cities in the above case at page 231 are cer-

tainly conclusive. There may be added, however, the follow-

ing •

Southern Pacific Co. vs. Pool. 160 U. S. 43S. i() S. C.

R-. 339-

Patton vs. Texas ^: P. R. Co.. 179 C. S. 638.

The I'atton case is a ver\» recent one. decided by the Su-

preme Court, and states the rule as follows:

"That there are times when it is proper for a Court to

direct a verdict is clear. 'It is well settled that the Court may

withdraw a case from them altogether, and direct a verdict for

the plaintiff or the defendant, as the one or the other may be

l)roper, where the evidence is undisputed, or is of such conclu-

sive character that the Court, in the exercise of a .sound judicial

discretion, would be compelled to set aside a verdict returned

in opposition to it.' * * *

"Hence it is that seldom an appellate Court reverses the

action of a trial Court in declining to give a peremptory in-

struction for a verdict one way or the other. At the same time,

the judge is primarily responsible for the just outcome of the

trial. He is not a mere moderator of a town meeting, sub-

mitting questions to the jury for determination, not simply
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ruling on the admissibility of testimony, but one who in our

jurisprudence stands charged with full responsibility. He has

the same opportunity that jurors have for seeing the witnesses,

for noting all those matters in a trial not capable of record, and

when in his deliberate opinion there is no excuse for a verdict

save in favor of one j^arty, and he so rules by instructions to

that effect, an appellate Court will pay large respect to his

judgment."

A statement of the rule and cases supporting it, not only

in the United States Courts, but also in the State Courts, may

be found in Abbott's Trial Brief, Civil Jury Trials, 2nd Ed.,

page 375.

In the consideration of this subject it is well to call the

attention of the Court to another element therein. That is,

that a verdict for the plaintiffs, had such a verdict been given,

must have been based upon pifl'e inference and mere conjec-

ture; that is, where there are different causes which might

produce the same result, the burden is on the plaintiff to prove

which particular cause did produce the result, and if two or

more causes might have occasioned the injuries complained

of, for one of which causes defendant is responsible and for

one or more of which causes defendant is not responsible, then

the jury are not entitled to guess between these causes or say

which one is more probable than the other. This point alone

was sufficient ground for the action of the lower Court in

directing a verdict. It is only necessary in this connection to

call the attention of the Court to the case of Patton vs. Texas

& P. R. Co. supra. The Supreme Court in that case say

:

"Where there are different causes which might produce

the same result the plaintiff must prove by a preponderance of

the evidence which particular cause did produce the result."



W'lien this is not done, or if several causes or any one of

several causes miirht have brought about the injury, then the

jury is not penuitted to guess as between those causes.

If any additional authorities are needed u])on this propo-

.sition. some of them are the following:

Providence, etc.. Steamship Co. vs. Clare. \ jj U. S.

45. 8 S. C. R.. 1094.

W'intuska's Admr. vs. L<»uisvillc cK- X K. Co.. 20 S. W.

819.

Dobbins vs. Brown. 119 X. V. 188. 23 X. R. ^jt,';;'.

Cieogliegan vs. Atlas Steam>hip Co.. 14?! X. \'. y^*),

40 X. K. 507.

Shearman &• Redtleld on Xcg. ( 5th I-d. ) Sec. ^y.

Lewis vs. Flint, etc.. Ry. Co.. 54 Mich. 53. 19 X. W.

744-

P>abci»ck vs. I'"itchburg R. C<».. 140 X. N'. 308. 35 X. IC.

Benedict vs. Pdtts (Md. ). 41 L. R. A. 478.

Pennsylvania, etc.. R. Co. vs. McKinney. 2 L. R. A.

820.

Thomas vs. Philadel])hia. etc., R. Co. ( Pa. ). 13 L. R. A.

4M..

P)on(l vs. Smith. 11,:^ X. N". i,jX. 21 X. F^. 128.

It is understood that the lower Court should not withdraw

a ca^e from the jury unless the conclusion follows as a matter

of law that no recovery could be had under any inference which

could propcrlv be dr.iwn from the facts which the evidence

tends to establi^^h. P»ut the Ic^wer Court's action in this case

should have as much or perhaps more weight than the finding

i>f a jurv. He was on the ground, .saw and heard the wit-

nesses, saw the plaintiffs, and was forced to find that no re-

covery could, possibly be had upon any view which could be

t.iken or inference which could be drawn from the facts estab-
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lished by the evidence in the case. The lower Court held that

if a motion for a non-suit had been made at the end of plain-

tiffs' testimony, he would have been compelled to grant same,

and there is certainly nothing in defendant's evidence to assist

or help out the plaintiffs' case. The fact appeared from the

cross-examination of the plaintiff Mrs. Nicolson herself, as

well as from other evidence in the case, that her physical con-

dition had existed for years as it was upon the trial. This fact

the Court found and could not have found otherwise. If there

had been some evidence which would have supported a verdict

for the plaintiffs in error, the case might have gone to the jury,

but taking that view of all the evidence in the case which is

most favorable to the plaintiffs, it appears affirmatively that

no recovery against this defendant should, or could, be per-

mitted, and a careful reading of the record will demonstrate

that the conclusion of the lower Court is correct.

We, therefore, respectfully submit that the judgment of

the lower Court should be affirmed.

STEPHENS & BUNN,
Attorneys for Defendant in Error.
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And afterwards, and, to wit, on November 20th, 1893, the

following complaint was filed:

III the United States District Court, for the District of Alaska.

MAKTIX W. MUKKAY,
Plaintiff,

vs.

THE NOWELL GOLD MINING COM-

PANY (a Corpo rait i(vn).

Defendant.

Complaint.

The plaintiff complain.s of and ajrainst the above-

named defendant, the Nowell Gold Mininj^ Company, and

for cause of complaint and action allej^e^i:

I.

That during the times in this complaint hereinafter

mentioned, the Nowell Gold Mining Company, a corpora-

tion, was and is a private corporation organized and ex-

isting under and by virtue of the laws of the State of

Maine, having its principal place of business in the city

of Portland in said State, and was organized and incor-

I>ora(ted, among other thing-s, for the purposes of mininig

precious metals in the District of Alaska, and during all

said times has been and now is engaged in the business

of mining the said District of Alaska.
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II.

That heretofore, to wit, on the 21st day of August, 1891,

The Silver Bow Basin Mining Company, a private corpo-

ration, organized and existing under and by virtue of the

laws of said State of Maine, and then engaged in the busi-

ness of mining precious metals in said District of Alaska,

executed and delivered to the plaintiff that certain

agreement in writing for the purchase of the "Morris G"

Lode Mining Claim, situated, lying, and being in Silver

Bow Basin, Harris Mining District, and said District of

Alaska, a full, true and coorect copy of which agreement,

and of the deed refei-red to in said agreeiment is hereto

attached and made a part of this complaint, and marked

Exhibit "A."

III.

That on the 14th day of December, 1891, the said Sil-

ver Bow Basin Mining Company, in consideration of the

sum of |5.00, and of the asisumption, in writing, by the

said defendant, the said Nowell Gold Mining Company,

of all the contracts, debts, and liabilities of the siaid the

Silver Bow Basin Mining Company, did sell, transfer, and

convey to the said defendant, the Nowell Gold Mining

Company, all and singular the property, rights, and as-

sets of the said Silver Bow Basin Mining Company, sit-

uated and being in the said District of Alaska, and that

in consideration of the said transfer and conveyance, as

aforesaid, the said Nowell Gold Mining Company, the de-

fendant herein, did assume all contracts, debts, and lia-

bilities existing at the date of said transfer and convey-

ance, and owing by said Silver Bow Basin Mining Com-
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pany, wh-ether the same were, at the date of said trans-

fer and conveyance, matured and payable or to become

so in the future after said date, as it will more fully and

at length appear in a true, full and correct copy of said

"memorandum of agreement" hereto annexed, marked

Exhibit "B," and made a part of this complaint.

IV.

That on the 12th day of May, 1S92, the plaintiff herein

obtained the receiver's rei-eipt, mentione<l and referred

to in said agreement Exhibit "A," an<l on the first day

of June, 1892, the plaintiff herein offered and tendertxl

to said defemlant the said receiver's receipt, and de-

manded of defendant the sum of five thousand dollars,

being the first payment to be made to this plaintiff as

provided by and in said agreement Exhibit "A," and on

the first day of August, 1892, the plaintiff herein offereil

and tendered to said defemlant the said receiver's re-

ceipt, mentioned and referred to in said agreement Ex-

hibit "A," together with the dee<l, a copy of which is at-

tached to and made a part of Exhibit "A," and all nec-

essary in-structions to th^ United States land office as re-

quired by said agreement Exhibit "A," and th^en and

there duly performed all the conditions of said agree-

ment on his part to be performed, and thereupon demand-

ed of said defendant the sum of twenty-five thousand

dollars (|25,000.00), lawful money of the United States,

agreed to be paid by said defendant to said plaintiff, but

the said defendant then and there refused and neg'lecte<l

to pay to the plaintiff said sum of twenty-five thousand

dollars (|25,000.00), and has ever since refused and neg-
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lected to pav to plaintiff the said sum of twenty-five thou-

sand dollars, or any part thereof, and the whole of said

sum of twenty-five thousand dollars, with interest there-

on, to wit, on the said first payment of the sum of five

thousand dollars, from June 1st, 1892,, and on the remain-

ing sum of twenty thousand dollars from the 1st day of

August, 1892, at the rate of eight per centum per an-

num, is now wholly due and unpaid.

Wherefore, the plaintiff prays judgment against said

defendant for the sum of twenty-five thousand dollars,

lawful money of the Uniteid States, with interest thereon,

to wit, on the sum of five thousand dollars from the 1st

day of June, 1892, and on the sum of twenty thousand

dollars from the 1st day of August, 1892, at the rate of

eight per centum per annum, and for his costs in this be-

lialf expended.

C. S. JOHNSON, and

JOHN G. HEID,

Attorneys for Plaintiff.

United States, /
> OS.

District of Alaska. )

Martin W. ]Murray, being first duly sworn, says that

he is the plaintiff in the above-entitled action; that he

has read the foregoing complaint and knows the contents

thereof, and that the s-ame is true as he verily beilieves.

MARTIN W. MURRAY,

Subscribed and sworn to before me this 4th day of No-

vember, 1893.

[Seal] F. D. KELSEY,
Notary Public for Alaska.
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Exhibit "A."

(Drawn iu Triplicate.)

Articles of agreement, made and entered into this 21st

day of August, 1891, by and between Martin W. Murray,

of Juneau, Alaska, party of the first part, and the Silver

Bow Basin Mining Company, a corporation duly organ-

ized under the laws of the State of Maine, party of the

ee<?ond part, witnesseth:

That the said party of the first pai-t, for and in consid-

eration of the covenants hereinafter set forth, to be per-

formed by the party of the second part, and also in con-

sideration of the sum of twenty-five thousand dollars to

be paid to him by the party of the second part, as here-

inafter set forth, hereby covenants and agrees with the

said party of the second part to sell unto it that certain

mining lode claim known as the "Morris G,-' 8ituate<l in

the Harris Mining District, in the District of Alaska^ for

a full description of which reference is hereby made to

the deed of the party of the first part, to the party of

the second part of even date herewith, conveying said

premises, and also the field-notes of the United States

deputy surveyor as set forth in the application of the

party of the first part for a United States patent to said

location known as the "Morris G," which application

bears date the 13th day of August, 1891; and the said

party of the first part further covenants and agrees to

prosecute said application for a patent in the land oflSce

to a final destination, and upon the issuance of a receiv-

er's receipt for said ground on said application for a
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patent, and upon the payment of the sum of twenty-five

thousand dollars as hereinafter set forth, the party of

the first part hereby covenants and agrees that the deed

heretofore mentioned and set forth, which by agreement

of the parties is placed in escrow in the hands of A. K.

Delaney, shall be forwarded together with such receiv-

er's receipt to the commissioner of the general land of-

fice at Washington with any necesisary instructions of

the party of the first part, to the end that the patent for

said "Morris G" lode may be issued to the party of the

second part.

For and in consideration of the covenants hereinbefore

set forth, to be performed by the party of the first part,

the party of the second part hereby agrees to purchase

of the party of the first part the mining lode claim known

as the "Morris G," and pay for the same the sum of

twenty-five thousand dollars, as follows, to wit: Five thou-

sand dollars on the Ist day of June, 1892, and twenty

thousand dollars on the first day of August, 1892, pro-

vided that on the 1st day of June, 1892, the vsaid party

of the first part shall have successfully prosecuted in the

land office his application for a patent for said premises,

and shall have come into possession under and by virtue

of such proceedings in the land office of a receiver's re-

ceipt, equivalent to a patent for said claim, but in casethe

party of the first part shall not have received said receiv-

er's receipt for the first of June, 1892, then the whole sum

of twenty-five thousand dollars shall be payable on the

first day of August, 1892, provided as before that the

party of the first part shall have successfully prosecuted
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his application for a patent for said premises and obtained

said receiver's receipt. xVnd it is further agreed that in

case the proceedings upon said application for a patent

shall not have been perfected and the said receiver's re-

ceipt issued by the 1st day of August, 1892, the party of

the second part hereby agrees at any time within one

year from said date to pay the said party of the tirst part

the sum of twenty-five thousand dollars the full consid-

eration price of the said premises, whenever within that

time the said party of the first part shall deliver to the

party of the second part such receiver's receipt, together

with the deeil above mentioned and the said necessary

instructions to the general land office, whereby the patent

to the said i>remises may be issued by the general land

office to the party of the second part.

This agreement is drawn in trij)litate and (•()llateral

thereto a deed (f the party of the first part, conveying

the said premises to the party of the second part, describ-

ing said premises by field-notes of the United States sur-

veyor, as set forth in said application for patent and con-

taining the usual covenants of warranty, and which said

deed, together with one triplicate of this agreement, is

placed in the hands of A. K. Delaney, in escrow, to be dis-

posed of in accordance with the terms of this agreement,

or returned to the said party of the first part in case such

agreement is not finally perfected and carried out and one

triplicate of this agreement is delivered to each of the

parties hereto respectively.

In witness whereof the parties hereto have hereunto
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set their bands and seals the day and year first above

written.

M. W. MURRAY.
SILVER BOW BASIN MINING CO,

By its President,

T. S. NOWELL.
Witnesses

:

A. K. DELANEY.

A. H. GAMEL.

United States, ) ^^
District of Alaska, i

Be it remembered that on the 21st day of August, 1S91,

personally appeared bf^fore me, the undersigned, a notary

public in and for the District of Alaska, the above-named

M. W. Murray and Thomas S. Nowell, the president of

the Silver Bow Basin Mining Company, to me known to

be the persons who executed the foregoing agreement,

and acknowledged to me that they executed the same

freely and voluntarily for the usee and purposes therein

mentioned.

In testimony whereof, I have hereunto set my hand and

affixed my official seal the day and year in this certificate

first above written.

[Notarial Seal] ALFRED H. GAMEL,

i
Notary Public for Alaska.

This indenture made the twenty-first day of August, in

the year of our Lord one thousand eight hundred and

ninety-one, between Martin W. Murray, of Juneau,

Alaska, party of the first part, and the Silver Bow Basin

Gold Mining Company, a corporation duly organized un-



The American Gold Miniug Company. 9

der the laws of the State of Maine, having its principal

place of business in the city of Portland, in said State,

and doing business in the District of Alaska, the party of

the second part, witnesseth:

That the said party of the first part, for and in consid-

eration of the sum of five dollars, lawful money of the

United States of America to him in hand paid by the said

party of the second part, the receipt whereof is hereby

acknowledged, has granted, bargained, sold, remiseil, re-

leased and forever quitclaimed, and by these presents

does grant bargain, sell, remise, release, and forever quit-

claim unto the said party of the second part, and to its

successors, heii^s, and assigns, that certain quartz mining

claim situate<l in tlie Silver Bow Basin, in th<' ITarris Min-

iiiig District, in tlic District of Alaska, an<l known im<l

recorded as I lie "Morris (}'' Lode Claim, duly recorded in

bm>k "B,'' (m page HI of the Kecords of the Juneau Be-

cording District, Ahiskn, and more particularly described

as follows, to wit: Beginning at the original notice of h)-

cation at south end of cut 40 fet't long, 10 feet wide and

10 feet deej), whence U, S. Monument No, 2 bears N. 31

45 E., 226.9 feet distant, i>ost No. 2, lot No. 41, bears south

48, 15 west, H4.G ftH't distant, post No. 4, lot No. 80, bears

N. 18, 00 W., 750 feet distant; thence N. 72, 00 E., 300 feet

to post marked No. 2, U. S. Survey No. 97; thence sout^h

18, 00 E., 430.85 southeast side line of lot No, 80, 1500

feet to post marked No. 3, U. S. Survey No. 07; thence

south 72, 00 W., 189.9 to northeast side line, lot No. 42,

300 feet to post marked No. 4, U. S. Survey No. 97, ()00

feet to post marked No. 5, U. S. Survey No. 97; thence

north 18, 00 W., 656.3 feet to south end line, lot No. 41,
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]500 feet to post marked No. 6, U. S. Survey No. 97;

thence north 72, 00 E., 54.7 feet northeast side line of

lot No. 41, 300 feet to post marked No. 1, U. S. Survey No.

97, the place of beginning; containing 20.66-100 acres, less

area in conflict with lots Nos. 41 and 42, 7.66 acres, leav-

ing net area hereby conveyed, 18 acres.

Toigether with all the dips, squares, and angles, and

also all the metals, ores, gold and silver bearing quartz,

rock, and earth therein, and all the rights, privileges, and

franchises thereto incident, appendant, and appurtenant,

or therewith usually had and enjoyed; and als/o all and

singular the tenements, hereditaments and appurtenances

thereto belonging or in anywise appertaining, and the

rents, issues, and profits thereof; and also the estate,

right, title, interest, property, possession, claim, and de-

mand whatsoever, as we'll in law as in equity, of the said

party of the first part off, in, or to the said premises, and

every part and parcel thereof with the appurtenances.

And the said party of the first part, his heirs, execu-

tors, and administrators, do, by these presents covenant,

grant, and agree with the said party of the second part,

its heirs and assigns, that he, the- said party of the first

part, his heirs, executors, and administrators, all and sin-

gular the premises hereinbefore conveyed, described, and

granted, with the appurtenances unto the said party of

the second part, its heirs and assigns, and against all

and every person and persons who,msoever lawfully

claiming or to claim the same or any part thereof, they

will and shall forever warrant and defend, excepting only

the paramount title of the United States.
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To have and to hold, all and singular, the said prem-

ises, together with the appurtenances and privileges

thereunto incident, unto the said party of the second

part, its successors and assigns forever.

In witness whereof, the said party of the first part has

hereunto set bis hand and seal the day and year first

above written.

M. W. MURKAY. [Seal]

Signed, sealed, and delivered in the presence of:

. A. K. DELANEY.

j

A. H. GAMEU

United Spates, )

District of Alaska. )
^^'

This certifies that on this 21st day of August, 18^1,

before me, the undei*signed, a notary public, in and for

the said District, personally appeared the within named

M. W. Murray and Thomas Nowell, who are known to

me to be the identical persons described in and who exe-

cuted the within instrument, and who acknowledged to

me that they executed the same freely and voluntarily

for the uses and purposes therein mentioned.

In testimony whereof I have hereunto set my hand and

official seal the day and year last above written,

[N. P. Seal] A. H. GAMEL,

Notary Public for Alaska.

Exhibit "B."

This memorandum of agreement made and executed

by and between the Nowell Gold Mining Company, a cor-

poration duly established under the laws of the State
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of Maine, party of the first part, and the Silver Bow Basin

Gold Mining Company, a corporation duly established

under the laws of the State of Maine, party of the second

part, witnesseth:

That whereas, the said party of the second part has this

day, in accordance with the votes of it's stockholders, at

a meeting thereof duly called and held, executed and

delivered unto said party of the first part a transfer and

conveyance of all and singular the property, rights, and

assets of the said party of the second part, for the con-

sideration, among others, that all debts and liabilities of

said last-named party should be assumed and paid by

the said first-named party.

Now, therefore, the party of the first part, in consid-

eration of said transfer and conveyance, the proper exe-

cution, delivery, and receipt whereof is hereby acknowl-

edged, does hereby covenant and agree with the said

party of the second part to assume, and hereby does as-

sume, all contracts, debts, and liabilities now existing

and owing by said last-named party, whether the same

are now matured and payable or to become so in the

future, including herein, among other liabilities, the one

hundred thousand dollar mortgage bonds and unpaid

coupons thereto annexed, dated September 2, 1889, and

secured by a mortgage to the International Trust Com-

pany of Boston, trustee, of the same date, and that it will

perform, pay, settle, discharge, and hold said party of

the second part harmless from all such contracts, debts,

and liabilities. '

In witnes Whereof, the said The Nowell Gold Mining

Company, party of the first part, has caused this instru-
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merit to be signed in its corporate name and sealed with

its corporate seal by Albert C. Howard, its treasurer,

thereto duly authorized this fourteenth day of I>ecem-

ber, 1891.

THE NOWELL GOLD MINING COMPANY.
By ALBEUT C. HOWARD,

Treasurer.

[Endorsed] : No. 390. In U. S. District Court for the

District of Alaska. M. \V. Murray, Plaintiff, vs. The

No-well Gold M. Co., Defendant. Complaint. Filed

Nov. 20th, 1893. N. H. Peckenpau-h, C lerk. C. S. John-

eon and John G. Heid, Attorneys for l*laintiff.

In the I nifed States District Court for tJi< District of Alaska.

MAKTIN W. MUKHAY,

Plaintiff,

vs.

THE NOWELL GOLD MINING COM-

PANY,

Defen<laut.

Affidavit on Attachment.

United States, )

District of Alaska. S
^^•

I, Martin W. Murray, being first duly sworn, say that

the defendant in the above-entitled action is indebted

to the plaintiff in the sum of twenty-five thousand dol-
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lars, together with interest on said sum, to wit, on the

sum of 15,000.00 from the 1st day of June, 1892; and on

the sum of |20,000.00, from the 1st day of August, 1892;

over and above legal setoffs or counterclaims upon an

express contract for the direct payment of money, to wit,

ui)on a written agreement for the purc*h>ase of certain

mining property, situated in Silver Bow Basin, Harris

Mining District, Alaska, and known as the "Morris G"

Lode Claim, and that such contract was made in this

District of Alaska, and that the payment of the same

has not been vsecured by any mortgage, lien, or pledge

upon real or personal propei-ty. That the defendant is

a private corporation, organized and existing under the

laws of the State of Maine, and engaged in mining in the

District of Alaska, and is a resident of this District.

That the sum for which attachment is asked is an actual

bona fide existing debt, due and owing from defendant

to plaintiff, and that said attachment is not sought and

said action is not prosecuted to hinder and delay or de-

fraud any of the creditors of the defenadnt.

MARTIN W. MURRAY.

Subscribed and sworn to before me this 11th day of

November, 1893.

I W. K HOYT,

United States Commissioner.
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In the United l^tates District Court for the District of Alaska.

MARTIN W. MrKHAV,

Plaintiff,

vs.

THE NOWELL (JOl.I) MININC^ (X>M-

PANY,

Hefeinhint.

Undertaking on Attachment.

Wlici'cas, the above-uaimMl plaintiff has connnenced an

action in tlie above-entitled court a«jjainst tli€ above-

named defendant for r<'coverv of the sum of twenty-five

thousand dollars, lawful money of the United States,

together with interest thereon, and the plaintiff is aiby)ut

to apply for an attachment a«];ainst the property of the

defendant as security for the satisfaction of such, judg-

ment as he may recover against said defendant; and

Whereas, the said plaintiff has filed an affidavit for a

writ of attachment in said action against the property of

said defendant:

Now, therefore, we, Martin W. Murray, plaintiff, and

Airhibald Campbell, W. I. Webster, Edward Webster,

and Frank Bach, sureties, hereby undertake to pay all

costs that may be adjudged to the defendant, and all

damages which it may sustain by reason of such attach-

ment, if the same be wrongful or without suflQcient cause,
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and not exceeding the sum of twenty-eight thousand dol-

lars (128,000.00).

Dated this 11th day of November, 1893.

IMARTIN W. MURRAY,
Plaintiff.

FRANK BACH,

Surety.

EDWARD WEBSTER,
Surety.

ARCHD. CAMPBELL,

Surety.

W. I. WEBSTER,
Surety.

United States, 1 ^„> SS. ;

District of Alaska, j

Archibald Campbell, one of the sureties, whose name

is subscribed to the foregoing undertaking, being duly

sworn, says that he is a resident and householder within

the District of Alaska, and is worth the sum of thirty-five

thousand dollars, over and above all his just debts and

liabilities, exclusive of property exempt from execution.

ARCHD. OAiMPBELL.

Subscribed and sworn to before me this 11th day of

November, 1893.

[Seal]
' W. R. HOYT,

United States Commissioner.
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United States, )

District of Alaska. S
^^'

W. I. Webster, one of the sureties, whose name is sub-

scribed to the forej^joino^ undertaking, bein^ duly sworn,

says, that he is a resident and householder within the

District of Alaska, and is worth the sum of ten thou-

sand dollars over and above all his ju»t debts and lia-

bilities, exclusive of jiroperty exempt from execution.

W. I. WEBSTER.

Subscribed and sworn to before me this 11th day of

November, 189:^.

[Seal] W. K. HOYT,

United States Oommissioner.

United States, I

District of Alaska. ^

Edward Webster and Frank Bach, the sureties whose

names are subscribed to the above undertakiujj, beinjjj

severally sworn, each for himself says that he is a resi-

dent and householder within the District of Alaska, and

is worth the sum of five thousand dollars, over and above

all his just debts and liabilites, exclusive of property

exempt from execution.

FRANK BACH.

EDWARD WEBSTER.

Subscribed and sworn to before me this 11th day of

November, 1893. w^

[Seal] W. R. HOYT,

United States CJommissioner.
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[Endorsed]: No. 390. In U. S. District Court for

Alaska. M. W. Murray vs. Noweil Gold M. Oo. Affidavit

and Undertaking in Attachment. Filed Nov. 20, 1893.

N. K. Peckenpaugh, Oerk.

In the District Court of the United States for the District of

Alasl-a.

M. W. MUKRAY \

No.vs.

THE NOWELL GOLD MINING COM-

PANY.

' Summons.

The President of the United States of America, to The

Noweil Gold Mining Company, a Corporation, the

Above-named Defendant, Greeting:

You are hereby commanded to be and appear in the

above-entitled court holden at Sitka, in said District,

and answer the complaint filed against you in the above-

entitled action within twenty days from' the date of the

service of this summons upon you, and if you fail so to

appear and answer, for want thereof, the plaintiff will

take judgment against you for the sum of twenty-five

thousand dollars, together with interest thereon, to wit,

on the sum of |5,000.00 from June 1st, 1892, and on the

sum of $20,000.00 from August 1st, 1892, at the rate of

eight per centum per annum.
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This said action is brought to recover from you the said

mentioned sum with said interest thereon upon a written

agreement, and assumed by you, made with the plaintiff,

bearing date August 21st, 1891, wherein the Silver Bow

Basin Mining Company agreed to pay to plaintiff the said

sum of |2r>,000, lawful money of the I'nited States, on

the purchase price of certain mining property therein

jKirtirulariy described, and which sum you have refused

and neglected to pay, and costs, as will more fully appear

by reference to the complaint on file herein.

And this is to command you, the marshal of said Dis-

trict, or your deputy, to make due service and return of

this summons. Hereof fail not.

Witness, the Honorable WAIJREN TRUITT, Judge of

said District Court, and the seal of said Court affixed at

Sitka in said District, this 20th day of November, 1893.

[Seal] ^'. H. PECKENPAUOH,
Clerk.

C. S. JOHNSON and

JOHN G. HEID,

Attorneys for Plaintiff.

United States, )
^^

District of Alaska. )

I hereby certify that the within summons came into my

hands for service on the 20th day of November, 1893.

Served the same on the within-named defendant company

at Juneau, in said District, on the 24th day of November,

1893, by delivering to and leaving with F. D. Nowell,
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agent of said company, a copy hereof, together with a

eopy of the comiplaint herein mentioned.

Dated Juneau, Alaska, November 24th, 1893.

ORVILLE T. PORTEiR,

United States Marshal.

By Max Endelman,

Deputy United States Mars'hal.

Marshal's Fees: |2.00.

[Endorsed] : No. 390. In the District Court of the

United States for the District of Alaska. M. W. Murray

vs. The Nowell Gold Mining Company, a Corporation.

Summons. Returned and tiletd December 8th, 18i93.

N. R. Peckenpaugh, Clerk.

In the United Htates Distriet Court for the Distriet of Alaska.

MARTIN W. MURRAY, \

Plaintiff, J

vs. f

THE NOWELL GOLD MINING COM-
PANY,

Defendant.

Marshal's Return to Writ of Attachment.

I hereby certify that under and by virtue o>t a writ of

attachment ivssued out of the above-entitled court at the

suit of the plaintiff herein, I have this 24th day of No-

vember, 1893, attached the following described property,

to wit:
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The Dunn & Williams Placer Claims, U. S. Surveys,

Lots Nos. 115, 116, 117, 118, 110 and 120; the Discovery

Placer Claims, U. S. Surveys, Lots Nos. 77, 78, 79 and 80;

the "88'' Placer Oaim; the Charlotte Placer Claims, U. S.

Surveys, Lot* Nos. 121, 122, 123, 124, 125, 126, 127, 128,

120 and 130.

U. S. Surveys, Lots Nos. 81, 82, 83, 84, 85 and 86, in

IJttle Basin, commonly known as Specimen Basin.

"Little Basin Claims."

The Gold CYeeks Claims U. S. Sun-eys, Lots 131, 132,

133, 134, 135, 136, 137, 138, 139, 140 and 141.

The Outlet Claim.

The Canyon Claims.

The Bulj^er Hill aud Nujjj^et Gulch Placer Claims

—

The Ground Hojr and Summit Ix)de Claims—U. S. Sur-

veys Nos. 73, 74; the wire tramway complete.

The Granite creek water right and ditch.

The Gold creek water right and ditch.

The Dix wateir right and ditch.

The Bulger Hill water right and ditch.

The Coou, Campbell and Harkrader water right and

ditch.

The Quartz Gulch water rights.

Also all pipes, hydraulics, giants, flumes, boxes, and

mining appliances in and about said mining claims and

premises.

Also all the buildings and improvements situated upon

said mining claims and premises. Also the twenty-

stamp mill, complete, situated about one thousand feet

below the mouth of Silver Bow Basin tunnel. Also the
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Silver Bow Basin tunnel, togetber with the air com-

pressor and all and every the machinery in and about

said tunnel, mill and mining premises, being. All the

above-described property is situated in Harris Mining

District, District of Alaska.

Dated Juneau, Alaska, November 24th, 1893.

ORVILLE T. PORTER,

United States Marshal for Alaska.

By Max Endelman,

Deputy.

[Endorsed]: District of Alaska, Juneau Recording

District, ss. The within instrument was filed for record

at 10 o'clock A. M., November 24th, 1893, and duly re-

corded in Book O, on page 693, of the records of said

District. W. R. Hoyt, District Recorder. United States,

District of Alaska, ss. The within instrument was filed

for record at 10 o'clock A. M. December 8, 1893, and re-

corded in Book of Liens, page 11, of the records of the

District of Alaska. N. R. Peckenpaugh, Clerk, U. S. Dist.

Court.
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In the United States District Court for the District of Alaska.

MARTIN W. MURRAY,
Plaintiff,

vs.

THE NOWELL GOLD MINING COM
PANY,

Defendant.

Marshal's Return to Writ of Attachment.

In obedience to the annexed writ of attachment I have

attached the following? described property, to wit:

The Dunn & Williams Placer Claims, U. S. Surveys,

Lots Nos. 115, IIG, 117, 118, 119 and 120.

The Discovery Placer Claims, U. S. Surveys, Ix)ts Nos.

77, 7S, 79 and 80; The ''88" Placer Claim.

The Chariotte Placer Claims, U. S. Surveys, Lots Nos.

321, 122, 123, 124, 125, 12fi, 127, 128, 129 and 130. U. S.

Surveys, Tx>ts Nos. 81, 82, 83, 84, 85 and 86 in Little Basin,

commonly known as Specimen Basin.

"Little Basin Claims."

The Gold Creek Claims, U. S. Surveys, Lots 131, 132,

133, 134, 135, 130, 137, 138, 139, 140 and 141.

The Outlet Claim.

The Canyon Claim.

The Bulger Hill and Nugget Gulch Placer Claims.

The Ground Hog and Summit Lode Claims, U. S. Sur-

veys, Nos. 73, 74.
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The Wire tramway complete; the Granite creek water

right and ditch; the Gold creek water right and ditch;

the Dix water right and ditch; the Bulger water right

and ditch; the Coon, Campbell and Harkrader water

right and ditch; the Quartz Gulch water rights. Also

all pipes, hydraulic giants, flumes, boxes, and mining ap-

pliances used in and about said mining claims and prem-

ises; also all the buildings and improvements situated

upon said mining claims and premises; also the twenty-

stamp mill complete situated about one thousand feet

below the mouth of the Silver Bow Basin tunnel; also

the Silver Bow Basin tunnel, together with the air com-

pressor and all and every the machinery in and about

said tunnel, mill, and raining premises, being all the

above-described property is situated in Harris Mining

District, District of Alaska.

Dated Juneau, Alaska, November 24th, 1893.

ORVILLE T. PORTER,

United States Marshal.

,
By M. A. Endleman,

Deputy United States Marslhal.
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In the United aS/a/cv District Court for the District of Alaska.

MARTIN W. MUHliAY

^*-
\ No.

THE NOWELL GOLD MINING COM-

PANY.

Writ of Attachment.

The President of the Unitwl States of America, to the

United States Marshal of the District of Alaska:

Whereas, the above-entitled action was commenced in

the United States District Court in and for the District

of Alaska by the above named plaintiff to recover from

«aid defendant the sum of $27,833, or thereabouts, be-

sides interest and costs of suit; and the necessary affidavit

and undertaking herein having been filed as required by

law: Now, we do therefore command vou, the said mar-

shal, that you attach and safely keep all the prox>erty

of said defendant witliju your district not exempt from

execution, or so much thereof as may be sufficient to sat-

isfy the said plaintiff's demand as above mentioned, un-

less the said defendant gives j^ou security by an under-

taking of at least two sufficient sureties, in an amount

sufficient to satisfy suc'h demand, besides costs, or in an

amount equal to the value of the property which has
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been or is about to be attached, in which case you will

take such undertaking, and hereof make due and legal

service and return.

Witness, the Honorable MELVILLE W. FULLER,

Chief Justice of the Supreme Court of the United States,

this 20th day of November, 1893.

Attest my hand and seal of the said Court this 20th

day of November, 1893.

[Seal] '
•

' N. R. PECKENPAUGH,
Clerk,

United States,

District of Alaska.

I hereby certify that I received the within writ for ser-

vice on the 20th day of November, 1893.

ORVILLE T. PORTER,

United States Marshal.

By M. Endelman,

Deputy United States Marshal.

Marshal's Fees: '

Service 2.00

Co. fees 5.00

Recording 1.50

[Endorsed]: No. 390. In U. S. Dist. Court, Dist. of

Alaska. Martin W. Murray vs. The Nowell Gold Mining

Co. Writ of Attachment. Returned and filed December

8, 1893. N. R. Peckenpaugh, Clerk.
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In United States District Court, District of Alaska.

MILTON W. MURRAY,

vs.

y No. 390.

THE NOWELL GOLD MINING COM-
PANY.

Petition for Release of Sureties.

To the CVmrt:

W. I. Webster, Edward Webster, and Frank Bach,

sureties in the undertaking^ on attachment herein, hereby

petition for a release from said undertaking and a dig-

charge from any further obligation as such sureties.

Sitka, December 5, 1893.

JOHN S. BUGBEE,

Attorney for Petitioners.

[Endorsed]: No. 390. United States Dist. Ot., Dist.

of Alaska. M. W. Murray vs. The Nowell Gold Mining

Co. Petition for Release of Sureties. John S. Bugbee,

Atty. for Petrs. Filed December 5, 1893. N. R. Peck-

enpaugh, Clerk.
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And afterwards, to wit, on December 5, 1893, the follow-

ing further proceedings were had and appear of rec-

ord in said cause, which are in words and figures fol-

lowing :

MAETIN W. MURRAY,

vs.

THE NOWELL GOLD MINING COM-
PANY,

> No. 390.

Order Setting Application for Release of Sureties for Hearing.

Come« now W. I. Webster, Edward Wiebster, and

Frank Bach, by John S. Bugbee, their attorney, as also

comes the plaintiff by his attorneys, and files their peti-

tion to be released from the undertaking in attachment

herein, and the Court being sufficiently advised, and upon

the agTeement of counsel, the same is set down for hear-

ing at the expiration of sixty days from this date.
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In the United States DiJitrict Court in and for the District

:
of Alaska.

MARTIN W. MURRAY,
Plaintiff,

vs.

THE NOWELL GOLD MINING COM-

PANY,
Defendant

.

Demurrer.

Comes now the defendant in the above-entitled action

and demurs to the complaint herein on the following

grounds, to wit:

That the complaint does not !>^tate facts sufficient to

constitute a cause of action.

J. F. MALONY,
Attorney for Defendant.

[Endorsed]: No. 390. In the U. S. Dist. Court of

Alaska. Martin W. Murray, Plff., vs. The Nowell Gold

Mining Company, Deft. Demurrer. Filed December 5,

1893. N. R. Peckenpaugh, Clerk. J. F. Malony, Atty.

for Deft.
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Consent of Sureties to Remain on Bond.

Juneau, Alaska, March 1st, 1894.

Hon. Warren Truitt, Esq., Judge United States District

Court, Sitka, Alaska.

Sir: In the matter of the motion filed by the under-

signed in the case of Martin W. Murray vs. The Nowell

Gold Mining Company, for leave to withdraw as sureties

on the attachment bond issued out of the United States

District Court for Alaska and against the property of

feaid defendant, I beg leave to state to the Court that

upon a reconsidering of our step we, the undersigned as

sureties on said attachment bond, have decided to re-

main thereon as such sureties.

Very respectfully,

W. I. WEBSTER,
ED. WEBSTER and

FRANK BACH,

By W. I. WEBSTER.

And afterwards, to wit, on November 19, 1894, the fol-

lowing further proceedings were had and appear oif

record in said cause, which are in words and figures

following:

MARTIN W. MURRAY

)> No. 390.
vs.

THE NOWELL GOLD MINING COM-

PANY.

Order Sustaining Demurrer,

Comes now the plaintiff, by his attorney, as also comes

the defendants by their attorney, and the Court being
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sufficiently advised in the premises, sustains defendants'

demurrer to the complaint as to the first grounds of de-

murrer, the Court not rendering an opinion as to the

other grounds of said demurrer, and plaintiff is granted

until Tuesday, November 20, 1894, to file amended com-

plaint.

And afterwards, to wit, on November 20, 1894, the fol-

lowing further proceedings were had and appear of

record in said cause, which are in words and figures

foilowino-
's '

:MARTIN W. MURRAY \

^^-
I No. 390.

THE NOWELL GOLD MINING COM-

PANY. /

Order Extending Time to File Amended Complaint.

Comes now the plaintiff, by his attorney, and upon his

motion it is ordered by the Court that the time for filing

amended complaint herein be extended until Thursday,

November 22, 1894.
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In the United States District Court for the District of Alaska.

MARTIN W. MURRAY,
Plaintiff,

vs.

THE NOWELL GOLD MINING COM-

PANY (a Corporation),

Defendant. /

Amended Complaint.

Tbe plaintiff complains of and against the above-named

defendant, the Nowell Gold Mining Company, and for

cause of complaint and action alleges:

I.

That during the times in this complaint hereinafter

mentioned, the Nowell Gold Mining Company, a corpora-

tion, was and is a private corporation, organized and

existing under and by virtue of the laws of the State of

]\Iaine, having its principal place of business in the city

of Portland, in said State, and was organized and incor-

porated, among other things, for the purposes of mining

of precious metals in the District of Alas-ka, and during

all said times has been, and now is, engaged in the busi-

ness of mining in the said District of Alaska.

II.

That heretofore, to wit, on the 21st day of August,

1891, the Silver Bow Basin Mining Company, a private
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corporation, then organized and existing under and by

virtue of the laws of the State of Maine, and then en-

gaged in the business of mining precious metals in the

said District of Alaska, executed and delivered to the

plaintiff that certain agreement in writing by whieh the

said plaintiff agreed to sell, and said Silver Bow Basin

Mining Company agreed to purchase, that cerUiin piece

or parcel of land and mining ground situated, lying, and

being the Silver Bow Basin, Harris Mining District, and

District of Alaska, known and called the "Morris G"

Lode Claim, ftn- a full dt^cription of which said lode

claim reference is hereby made to a certain deed made

on said date by plaintiff' to said Silver Bow Basin Alin-

ing Cofinpany, a copy of which is hereto annexeil as a

part of Exhibit "A," and made a part of this pleading.

Tliat by said contract and agreement, wliicli is hereto

annexed, marked Exhibit "A," and made a part of this

complaint, said Silver Bow Basin Mining Ctumpany

agreed to pay to said plaintiff for said mining claim the

sum of twenty-live thousand dollars, as follows: |5,000

on the 1st day of June, 1892, provided that said plaintiff

should on said date have procured a receiver's receipt,

and should on said date tender said receiver's receipt

and all necessary instructions to the effei't that a patent

might issue to said Silver Bow Basin Mining Company,

together with said deed hereinbefore referred to, which

was deposited in escrow with A. K. Delaney, together

with a copy of said agreement; and f20,000 on the first

day of August, 1892; or if the plaintiff should have failed

to procure said receiver's receipt by said 1st day of June,
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1892, but should have procured and tendered the same

by said 1st day of August, 1892, then the said Silver

Bow Basin Mining Company should pay to said plaintiff

the full sum of twenty-five tliousand dollars on the said

1st day of August, 1892, and accept said deed, receiver's

receipt and «^aid instructions above referred to.

III.

That on the 14th day of December, 1891, the said Sil-

ver Bow Basin Mining Company, in consideration of the

sum of 15.00 and of the sumption in writing by said de-

fendant, the Nowell Gold Mining Company, of all con-

tracts, debts, and liabilities of the said, the Silver Bow

Basin Mining Company did sell, transfer, and convey, by

good and sufficient deed, to the said defendant, the

Nowell Gold Mining Company, all and singular the prop-

erty, rights, and assets of the said Silver Bow Basin Min-

ing Company, including said contract and agreement,

and that in consideration of said transfer and convey-

ance, as aforesaid, the said Nowell Gold Mining Company,

defendant herein, did assume all contracts, deibts, and

liabilities existing at the date of said transfer and con-

veyance and owing by said Silver Bow Basin Mining

Company, whether the same were at the date of said

transfer and conveyance matured and payable or to be-

come so in the future, including said contract to pur-

chase said "Morris G" Lode Claim, as it will more* fully

and at length appear in a true, full, and correct copy of

said "Memorandum of Agreement" hereto annexed

marked Exhibit "B," and made a part of this complaint.
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IV.

That on the 12th day of May, li892, the plaintiff herein

obtained the receiver's receipt for said "Morris G" Lode

Claim, mentioned and referred to in said agreement as

set forth in said Exhibit "A," and on the 1st day of June,

1892, the plaintiff herein offered and tendered to said de-

fendant the said receiver's receipt, and demanded of the

defendant the sum of |5,0U0.00, being the first payment

to be made to this plaintiff as provided by and in said

agreement as set forth in said exhibit ''A," and on the

1st day of August, 1S02, the plaintiff herein offered and

tendered to said defendant the said receiver's receipt,

mentioned and referred to in said agreement set forth

in Ex:bibit *'A," together with a good and sufficient deed,

duly executed, attested, sealed and acknowledged by the

siiid Martin W. Murray, plaintiff here^in, whereby he

conveyed for a valuable consideration the aforesaid

''Morris 0" Lode Claim to the Silver Bow Basin Mining

Company, a copy of which deed is attached to and made

a part of said Exhibit "A," and all necessary instruc-

tions to the United States land office, as required by said

agreement Exhibit "A,'' and then and there duly per-

formed all the conditions of said agreement on his part

to be performed, and thereupon demanded frcmi the said

defendant the sum of twenty-five thousand dollars, law-

ful money of the LTnited States, agreed to be paid by

said defendant to said plaintiff, but the said defendant

then and there refused and neglected to pay to the plain-

tiff said sum of twenty-five thousand dollars, and has

ever since refused and neglected to pay to the plaintiff
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said sum of twenty-five thousand dollars, or any part

thereof, and the whole of said sum of twenty-five thou-

sand dollars, with interest thereon to wit, on the said

first payment of the sum of five thousand dollars from

June 1st, 1892, and on the remaining sum of twenty

thousand dollars from the 1st day of August, 1892, at

the rate of eight per cent per annum is now wholly due

and unpaid.

V.

That although said defendant has refused, and still

refuses, to pay said sum of twenty-five thousand dollars,

or any part thereof, nevertheless during the mining sea-

son of 1891, said defendant went upon said "M'orris G"

Lode Claim and took possession of the same, and worked

and mined said "Morris (x" Lode Claim, and removed

therefrom large quantities of earth and gravel contain-

ing gold and other precious metals, and still retains un-

disputed possession of said claim.

Wherefore, the plaintiff prays judgment against snid

defendant for the sum of twenty-five thousand dollars,

lawful money of the United States, with interest thereon,

to ^dt, on the sum of five thousand dollars, from the 1st

day of June, 1892, and on the sum of twenty thousand

dollars, from the 1st day of August, 1892, at the rate of

eight per cent per annum, and for his costs in this behalf

expended.

; R. P. LEWIS and

JOHNSON & HEID,

Attorneys for Plaintiff.
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United States, )

District of Alaska. \
^^'

John O. Heid, being first duly sworn, says: I am one
of the attorneys for the plaintiff in the foregoing entitled

action. The reason why this verification is not made by
the plaintiff is, that all the material facts set out in the

said complaint come within my own personal knowl-

edge, that said plaintiff is absent from the District of

Alaska, where I reside; that I have read the foregoing

complaint and know the contents thereof; that the same

is true as I verily believe.

JOHX G. HEID.

Subscribed and sworn to before me this 19th day of

November, 1894.

[Se^l]

C. S. JOHNSON,

Notary Public.

Exhibit "A."

(Drawn in Triplicate.)

Articles of agreement made and entered into this 21st

day of August, 189^1, by and between Martin W. Murray,

of Juneau, Alaska, party of the first part, and the Silver

Bow Basin Mining Company, a corporation duly organ-

ized under the laws of the State of Maine, party of the

second part, witnesseth:

That the said party of the first part, for and in consid-

eration of the covenants hereinafter set forth, to be per-

formed by the pai-ty of the second part, and also in con-

sideration of the sum of twenty-five thousand dollars,
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said sum of twenty-five thousand dollars, or any part

thereof, and the whole of said sum of twenty-five thou-

sand dollars, with interest thel'eon to wit, on the said

first payment of the sum of five thousand dollars from

June 1st, 1892, and on the remaining sum of twenty

thousand dollars from the 1st day of August, 1892, at

the rate of eight per cent per annum is now wholly due

and unpaid.

V.

That although said defendant has refused, and still

refuses, to pay said sum of twenty-five thousand dollars,

or any part thereof, nevertheless during the mining sea-

son of 3 894, said defendant went upon said "Morris G"

Lode Claim and took possession of the same, and worked

and mined said "Morris (x" Lode Claim, and removed

therefrom large quantities of earth and gravel contain-

ing gold and other precious metals, and still retains un-

disputed possession of said claim.

Wherefore, the plaintiff prays judgment against said

defendant for the sum of twenty-five thousand dollars,

lawful money of the United States, with interest thereon,

to wit, on the sum of five thousand dollars, from the 1st

day of June, 1892, and on the sum of twenty thousand

dollars, from the 1st day of August, 1892, at the rate of

eight per cent pver annum, and for his costs in this behalf

expended.

: R. F. LEWIS and

JOHNSON & HEID,

Attorneys for Plaintiff.
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United States,

.\
ss

DiBtrict of Alaska

John G. Held, being first duly sworn, says: I am one

of the attorneys for the plaintiff in the foregoing entitled

action. The reason why this verification is not made by

the plaintiff is, that all the material facts set out in the

said complaint come within my own personal knowl-

edge, that said plaintiff is absent from the District of

Alaska, where I reside; that I have read the foregoing

complaint and know the contents thereof; that the same

is true as I verily believe.

JOHN G. HEID.

Subscribed and sworn to before me this 19th day of

November, 1894.

[Se^l]

C. S. JOHNSON,

Notary Public.

Exhibit "A."

(Diawn in Triplicate.)

Articles of agreement made and entered into this 21st

day of August, 1801, by and between Martin W. Murray,

of Juneau, Alaska, party of the first part, and the Silver

Bow Basin Mining Company, a corporation duly organ-

ized under the laws of the State of Maine, party of the

second part, witnesseth:

That the said party of the first part, for and in consid-

eration of the covenants hereinafter set forth, to be per-

formed by the pai-ty of the se<'ond part, and also in con-

sideration of the sum of twenty-five thousand dollars,
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to be paid to Mm by the party of the second part, as

hereinafter set forth, hereby covenants and agrees with

the said party of the second part to sell unto it that

certain iode mining claim known as the "Morris G," sit-

uated in the Harris Mining District, in the District of

Alaska, for a full description of which reference is here»-

by made to the deed of the party of the first part, to the

party of the seco/ud part of even date herewith, convey-

ing said premises, and also the field-notes of the United

States deputy sur\^eyor as set forth in the application of

the party of the first part for a United States patent to

said location known as the "Morris G," which applica-

tion bears date of 13th day of August, 1891; and the said

party of the first part further covenants and agrees to

prosecute said application for a patent in the land office

to a final determination, and upon the issuance of a re-

ceiver's receipt for said ground on said application for a

patent, and upon the payment of the sum of twenty-five

thousand dollars as hereinafter set forth, the party of

the first part hereby covenants and agrees that the

deed hereinbefore mentioned and set forth, which by

agreement of the parties is placed in escrow in

the hands of A. K. Delaney, shall be forwarded,

together with such receiver's receipt to the c(mimissioner

of the general land office at Washing-ton with any neces-

sary instructions of the party of the first part, to the end

that the patent for the said "Morris G" lode may be isr

sued to the party of the second part.

For and in consideration of tlie covenants hereinbefore

iset forth, to be performed by the party of the first part.
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the party of the second part hereby agrees to purchase

of the party of the first part the mining lode claim known

as the "Morris G," and pay for the same the sum of

twenty-five thousand dollars as follows, to wit, five thou-

sand dollars on the first day of June, 1892, and twenty

thousand dollars on the first day of August, 1892, pro-

vided that on the 1st day of June, 1892, the said party of

the first part shall have successfully prosecuted in the

land oflflce his application for a patent for said premises,

and shall have come into possession under and by virtue

of such proceedings in the land office of the receiver's

receipt, equivalent to a patent for said claim, but in case

the party of the first part shall not have received said re-

ceiver's receipt by the first day o-f June, 1892, then the

AA'hole sum of twenty-five thousand dollars shall be pay-

able on the first day of August, 1892, provided as before

that the party of the first part shall have successfully

prosecuted his application for a patent for said premises

and obtained the said receiver's receipt. And it is further

agreed that in case the proceedings upon said applica-

tion for a patent shall not have been perfected and the

said receiver's receipt issued by the 1st day of August,

1892, the party of the second part hereby agTees at any

time within one year from said date to pay the said party

of the first part the sum of twenty-five thousand dollars,

the full consideration price of said premises, whenever

within that time the said party of the first part shall

deliver the party of the second part such reiceiver's re-

ceipt, together with the deed above mentioned and the

said necessary instructions to the general land office,

whereby the patent to the said premises may be issued
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by the general land oflace to the party of th^e second part.

This agreement is drawn in triplicate, and collateral

thereto a deed of the party of the first part, conveying

the said premises to the party of the second part, de-

scribing said premises by field-notes of the United States

surveyor, as set forth in said application for patent, and

containing the usual covenants of warranty, and which

said deed, together with one triplicate of this agreiement,

is placed in the hands of A. K. Delaney in escrow, to be

dispo^d of in accordance with the terms of the agree-

ment or returned to the said party of the first part in

case such agreement is not finally perfected and carried

out, and one triplicate of this agxeement is delivered to

each of the parties hereto, respectively.

In witness whereof, the parties hereto have 'hereunto

set their hands and seals the day and year first above

written.

M. W. MURRAY.
SILVER BOW BASIN MINING COMPANY,

By its President,

T. S. NEWELL.
Witnesse's:

A. K. DELANEY.

A. H. GAMEL.

United States, "l

Y ss.

District of Alaska. J

Be it remembered that on the 21st day of August,

1891, personally appeared before me the undersigned, a

notary public in and for the District of Alaska, the

above named M. W. Murray and Thomas S. Nowell, the
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president of the Silver Bow Basin Mining Company, to

me known to be the persons who executed the foregoing

instrument, and acknowledged to me that they executed

the same freely and voluntarily for the uses and purposes

therein mentioned.

In testimony whereof I have hereunto set my hand

and affixed my official seal, the day and year in this cer-

tificate first above written.

[Seal] ALFRED H. GAMEL,

;
Notary Public for Alaska.

This indenture, made the 21st day of August, in the

year of our Lord one thousand eig'ht huudied and nine-

ty-one, between Martin W. Murray, of Juneau, Alaiska,

party of the first part and the Silver Bow Basin Mining

Company, a corporation duly organized under the laws

of the State of Maine, having its principal place of busi-

ness in the city of Portland, in said state, and doing

business in the District of Alaska, the party of the sec-

ond pai't, witnesseth:

That the said party of the first part, for and in consid-

eration of the sum of five dollars, lawful money of the

United States of America, to him in hand paid by the

said party of the second part, the receipt whereof is

hereby acknowledged, has granted, bargained, sold, re-

mised, released and forever quitclaimed, and by these

presents does grant, bargain, sell, remise, release and for-

ever quitclaim unto the said party of the second part

and to its successors, heirs, and assigns, that certain

quartz mining claim, situate in the Silver Bow Basin in

the Harris Mining District, in the District of Alaska, and
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known and recorded as the "Morris G" Lode Claim, duly

recorded in book "B," on page 67, of the recordis of the

Juneau Recording District, Alaska, and more particu-

larly described as follows, to wit:

Beginning at the ori^nal notice of location at south end

of cut 40 feet long, 10 feet wide and 10 feet deep, whence

U. S. Mineral Monument No. 2 bears N. 81°, 45' E., 226.9

feet distant, post No. 2, lot No. 41,bears south 48° 15' west,

64.6 feet distant, post No. 4, Lot No. 80, bears N. 18° 00'

west, 750 feet distant; thence No. 72°, 00' E., 300 feet to

post marked No. 2, U. S. Survey No. 97; thence south

18°, 00' E., 430, 85 feet southeast side line of Lot No.

80, 1500 feet to post marked No. 3, U. S. Survey Nb. 97;

thence S. 72° 00' W., 189.9 feet to northeast side line', Lot

No. 42, 300 feet to post marked No. 4, U. S. Survey No.

97, 600 feet to post marked No. 5, U. S. Survey No. 97;

thence N. 18,° 00' W., 656.3 feet to south end line, Lot

No. 41, 1500 feet to post marked No. 6, U. S. Survey No.

97; thence N. 72° 00' E., 54.7 feet to northeast side line,

Lot No. 41, 300 feet to post marked No. 1, U. S. Survey

No. 97, the place of beginning, containing 20.66-100 acres,

less area in conflict with Lots Nos. 41 and 42, 7.66 acres,

leaving net area hereby conveyed, 13 acres.

Together with all the dips, spurs, and angles, and also

all the metals, ores, gold and silver bearing quartz rock

and earth therein, and all the rights, privileges, and

franchises thereto incident, appendant and appurtenant,

or therewith usually had and enjoyed; and also and sin-

gular the tenements, hereditaments, and appurtenances

thereto belonging or in anywise appertaining, and the

rents, issues, and profits thereof, and also all the estate,
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right, title interest, property, possiession, claim, and de-

mand whatsoever, as well in law as in equity, of tlie said

party of the first part, of, in, or to the said premises, and

every part and i^arcel thereof, with the appurtenances.

And the said party of the first part, his heirs, execu-

tors, and administrators, do by these presents covenant,

grant, and agre^ with the said party of the second part,

its heirs and assigns, that he, the said party of the first

part, his heirs, executors, and admininstrators, all and

singular the premises hereinbefore conveyed, described,

and granted, with the appurtenan<!es, unto the said party

of the second part, its heirs and assigns, and against all

and every person or persons whosoever lawfully claiming

or to claim the same or any part the-reof, they will and

shall forever warrant and defend, excepting only the

paramount title of the United States.

To have and to hold all and singular the said premises,

together with the appurtenances and privileges thereun-

to incident, unto the said party of the second part, its

successors and assigns forever.

In witnesis whereof, the said party of the first part has

hereunto set his hand and seal the day and year first

above written.

M. W. MURUAY. [Seal]

Signed, sealed, and delivered in the presence of:

A. K. DELANEY.

A. H. GAMEL.
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United States, "^

vss.
District of Alaska.

J

This certifies that on this 21st day oif August, 1891, be-

fore me, the undersigned, a notary public, in and for the

District of Alaska, personally appeared the within

named M. W. Murray and Thomas Nowell, who are

known to me to be the identical persons described in and

who executed the within instrument, and acknowledged

to me that they executed the same freely au/d voluntarily

for the uses and purposes therein mentioned.

In te-stimony whei-eof I have hereunto set my hand and

official seal the day and year last above written.

[1^. P. Seal] ALFRED H. GAMEL,
Notary Public for Alaska.

This memorandum of agreement made and executed by

and between the Nowell Gold Mining Company, a corpo-

ration duly established under the laws of the State of

Maine, party of the first part, and the Silver Bow Basin

Mining Company, a corporation duly established under

the laws of the State of Maine, party of the second part,

witnesseth:

That whereas, the said party of the second part has this

day, in accordance with the votes of its istockholders, at

a meeting thereof duly called and held, executed and de-

livered unto said party of the first part a transfer and

conveyance of all and singular the property, rights, and

assets of the said party of the second part, for the consid-

eration among others, that all the debts and liabilities

of said last named party should be assumed and paid by

said first named party.
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Now, therefore, the party of the first part in consid-

eration of said transfer and conveyance, the proper exe-

cution, delivery, and receipt whereof is hereby acknowl-

edged, does hereby covenant and a^griee with the

said party of the second part to assume, and here-

by does as-sume all contracts, debts, and liabili-

ties now existing and owing by said last-named

parly, whether the same are now matured and payable

or to become so in the future, including herein among
other liabilities, the one hundred thousand dollars mort-

gage bonds and unpaid coupons thereto annexed, dated

Sept. 2, 1880, and secured by a mortgage to the Interna-

tional TrustCompany of Boston, trustee, of the same date,

anid that it will perform, pay, settle, discharge, and hold

said party of the second part harmlesis from ail isuch con-

tracts, debts and liabilities.

In witness whereof the said The Nowell Gold Mining

Company, party of the fiTst part, hais caused this instru-

ment to be signed in its corporate name and sealed with

its corporate seal by Albert C. Howard, its treasurer,

thereto duly authorized this fourteenth day of December,

1891.

THE NOWELL GOLD MIXING COMPANY.
By ALBERT C. HOWARD,

Treasurer.

Cause No. 390. Amended Complaint. Filed Nov. 22d,

1894. Charles D. Elliot. R. F. Lewis and John G. Held,

Attvs. for Pltff.
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AM afterward, to wit, on November 22, 1894, the fol-

lowing further proceedings were had and appear of

record in said cause, which are in words and figures,

following:

M. W. MURRAY,
vs. > No. 390.

NOWELL GOLD MINING CO.

Order Granting Leave to Plead.

Now at this day comes the plaintiff, by his aittorney,

and files herein his amended complaint, and defendant

is granted leave to plead the same within ten dayisi from

this date.

In the United mates District Court, in and for the District of

Alaska.

MARTIN W. MURRAY,
Plaintiff,

vs.

THE NOWELL GOLD MINING COM-

PANY (a Corporation),

Defendant.

Demurrer.

Comes now the defendant in the above^entitled action

and demurs to the complaint herein on the following

ground, to wit:
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That the complaint does not gitate facts sufficient to

constitute a cause of action.

J. F. MALONY,

Attorney for Defendant.

[EndoT-sed] : No. 390. In the U. S. Dist. Court for

Alaska. Martin W. Murray vs. The Nowell Gold Mining-

Company. Dcauuner. Filed Dec. 1, 1894. Charles D.

llogers, Clerk.

/// the Fnifrd States District Court, in and for the District of

A Ias]x<i.

MARTIN W. MURRAY,

Plaintiff,

v«.

THE NOWELL (JOLD MINING COM-

PANY (a Corporation),

Defendantant. /

Motion to Strike.

Comes now the defendant in the above-entitled action,

by its attorney, J. F. Malony, and moves the Court herein

to strike out all of paragTaph V of the complaint in said

action, on the following grounds, to wit:

That the same is irrelevant and redundant.

That the matter and things set forth, transpired after

the commencement of this action.

J. F. MALONY,
Attorney for Defendant.
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[Endorsed] : No. 390. In the U. S. Dist. Oourt for

Alaska. Martin W. Murray vs. The Kowell Gold Mining

Co. Motion to Strike Out. Filed Dec. 1, 1894. Charles

D. Rogers, Clerk.

And afterward, to wit, on December 1, 1804, the follow-

low ing further proceedings were had and appear of

record in said cause, which are in words and figures

following:

MARTIN W. MURRA Y,
^

yg, i No. 390.

THE NOWELL GOLD TUNING CO. ,

Recit-I of Certain Proceedings.

Now, at this day, comes the defendant, by its attorneys,

and files its demurrer to plaintiff's complaint; defendant

also files its motion to strike out a part of plaintiff's com-

plaint.

In the United States District Court, for the District of Alaska,

MARTIN W. MURRAY,

Plaintiff,

vs.

THE NOWELL GOLD :\IINING COM-

PANY^ (a Corporation),

Defendant.

Motion for Substitution of Griffin as Plaintiff.

Now come the attorneys for the above-named M. W.
Murray, deceased, and respectfully show to the Oourt:
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l-st. That since the commencement of thiis action, to

wit, on or about the 21st day of De<;-ember, 1894, the above-

named plaintiff died in the city of Oakland, and State

of California, leaving no estate or property in the District

of Alaska, and that no administrator has beetti appointed

in the said District who could x)rov«>ecute in tlliis action.

2d. Tliat «»Ti the 30th day of June, 1894, ^said "SI. W.

Murray, deceased, by a goofl and suflficie<nt de^ duly exe-

cuted, atteste<l and acknowledged conveyed to one Frank

W, (Jriffin, all of his right, title, and interest in and to

the "Morris (1" Ixxle Olaira, described in plaintiff's com-

plaint, and all of his title and interest in and to the con-

tract and agreement of sale of said premisies to the Sil-

ver Bow Basin Mining Company as described in said com-

plaint which said deed was on the 22d day of August,

1894, filed for record, and recorded in b<M>k 10 of Deeds,

at page 1B3, of the ivcor<ls of Juneau Recording District,

Alaiska; that by virtue of said deed of conveyance, said

Frank W. (xrifliu became and is the successor in interest

of siiid M. W. Murraj', deceased, in said property and in

this suit.

Wherefore said attorneys isuggest and respectfully

miove that Frank W. (Jriffin be substituted as plaintiff in

place of M. W. Murray, deceased, and that this action be

continued in said form.

R. F. LEWIS,

JOHNSON & HEID,

Attorneys for M. W. Murray, Deceased, and for Frank W.

Griffin.
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Service of a copy of this motion is hereby acknowl-

edged.

J. F. MALONY,

Attorney for Defendant.

[Endonsed] : No. 390. In U. S. Dist. Oonrt District otf

Alaska. M. W. Murray vs. The Nowell Giold Mining Com-

pany, a Gorporation. Motion for Substitution. Filed

May 10, 1895. Charles D. Rogers, Clerk.

And afterwai^d, to wit, on June 5, 1895, the following

further proceedings were had and appear of record

in said cause, which are in words and figures follow-

ing:

MARTIN W. MURRAY,

vs. \ No. 390.

THE NOWELL GOLD MINING Co.

Order Granting Motion for Substitution of Griffin as Plaintifl.

The death of Martin W. Murray, the above-named

plaintilT, having been suggested to the Court, and the at-

torneys for plaintiff in this action having filed their mo-

tion asking that Frank W. Griffin be substituted as plain-

tiff in the place and stead of Martin W. Murray, deceased,

as the succets/sor in interest of said M. W. Murray, de-

ceased, in and to the pro]>erty in dispute

—

Said motion is this day granted and said Frank W.

Griffin is hereiby substituted in the place of Martin W.

Murray, deceased, ais plaintiff, and this action shall be

continued in said form.
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And afterward, to wit, on June 8, 1895, the following

further proceedings were had and appear of record

in said cause, which are in words and figures follow-

ing:

FRANK W. GRIFFIN, Successor in In-

terest to MARTIN \V. MURRAY,
Deceased.

^ Xo. 390.

vs.

THE NOWELL GOLD MINING Co.

Order Overruling Demurrer.

Now, at this day, come the parties hereto by their re-

spective attorneys, and defendant's demurrer to plaintiff's

amended complaint coming on to be heard, and the Court

being sufficiently advised in the premises, overrules said

demurrer; and defendant is granted leave hereby to file

an answer to said complaint within thirty days from

date hereof.

And afterward, to wit, on November 27, 189C, the follow-

ing further proceedings were had and appear of rec-

ord in said cause, which are in words and figures fol-

lowing:

FRANK W. GRIFFIN,

vs. > No. 390.

THE NOWELL GOLD MINING Co.

Order Continuing Cause.

Now, at this day, this cause is ordered to be continued

until the next term of this court.
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And afterward, to wit, on August 23d, 1807, the follow-

ing further proceedin/gs were had and appear of rec-

ord in said cause, which are in words and figures fol-

lowing:

In the Matter of the Withdrawal of

CHARLES S. JOHNSON, as an Attor-

ney in all Cases.

Order Granting Motion for Withdrawal of Attorney.

C. S. Johnson having moved in open court for permis-

sion to withdraw as attorney from all cases in which he

appears ais attorney of record in this court, and it appear-

ing to the Court that he has been duly appointed and

commissioned Judge of the United States District Court

for the District of Alaska, said motion is hereby granted,

and he is hereby permitted to withdraw as attorney in all

such cases.

And afterward, to wit, on November 10, 1897, the 'follow-

ing further proceedings were had and appear of rec-

ord in said causie, which are in words and figures

following:

FRANK W. GRIFFIN,

vs.

THE NOWELL GOLD MINING 00.

> No. 390.

Order Continuing Cause.

Now, at this day, by agreement of parties ihereto, this

cause is ordered to be continued until the next term of

this court.
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In the United States District Court, for the District of Alaska.

FRANK W. GRIFFIN, Jsiiiece«®or in In-

terest to M. W. MURRAY,

Plaintiff,

^^'
\ Ifo. 390.

THE NOWELL GOLD MINING COM

PANY,

Defendant.

Motion for Order Respecting Withdrawal of Attorney.

Now comes tlie plaintiff, by his attorneys, John G. Held

and R. F. Lewis, and move the Court that an order be

made spreading upon the records of this court the fact

that C. S. Johnsom the present judge for the District

Court for Alaska, was of counsel in the above-entitled

cause, and furthermore that an order be made that an

authenticated copy of the foregoing order, together with

all the proceedings in the above-entitled cause, shall be

forthwith certified to the United States Circuit Court, for

the State of Washington, holden at Seattle, in that State.

J. G. HEID and

R. F. LEWIS,

Attorneys for the Plaintiff.

[Endorsed]: No. 390. In U. S. Dist. Court for

the District of Alaska. M. W. Murray, Pltf. vs. Nowell

Gold Mg. Co., Defts. Motion. Filed Apr. 8, 1898. Albert

D. Elliot, Clerk.
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In the United States District Court
y for the District of Alaslca,

F. W. GRIFFIN, Successor in Interest

to M. W. MURRAY,

Plaintiff,

^^'
\ No. 390.

THE NOWELL GOLD MINING COM-

PANY,

Defendant.

Order on Motion Respecting Withdrawal of Attorney.

A motion having been filed in the above-entitled cause,

by the attorneys for plaintiff, and the matter having come

on for hearing, the plaintiff being represented by J. G.

Heid and R. F. Lewis, and the Court being fully advised

in the premises

—

It is hereby ordered that the fact that C. S. Johnson,

the present Judge of the District Court for Alaska, was

of counsel in the above-entitled cause be spread upon

the records of this court, and it is further ordered that

an authenticated copy of this order showing the above

fact, together with all proceedings in the above-entitled

suit, shall be forthwith certified to the United States Cir-

cuit Court for the State of Washington, holden at Seat-

tle in that State.

Dated this 8th day of April, 1898.

CHARLES S. JOHNSON,

Judge.
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United States, ^
> ss.

District of Alaska.
J

I, Albert D. Elliot, clerk of the United States District

Court within and for the District of Alaska, do hereby

certify that the above and foregoing is a true and cor-

rect copy of an order made and entered in the above-en-

titled cause on the 8th day of April, 1898, as fully as the

same appears of record in Court Journal No. 6, at page

431.

Witness my hand and the seal of said Court this April

11, 1898.

[Seal] ALBERT D. ELLIOT,

Clerk.

In the United States District Court, for the District of Alaskay

J

Division No. 1.

FRANK W. GRIFFIN, Successor In In-

terest to M. W. MURRAY,

Plaintiff,

vs.

No. 390.

THE NOWELL GOLD MINING COM-

PANY,

Defendant.

Motion for Judgment by Default.

Comes now the plaintiff, by his attorneys, R. F. Lewis

and John G. Held, and moves the Court for judgment by
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default against the defendant herein, for the reason that

the defendant has been regularly served with a copy of

the complaint and summons and appeared in this action,

filing its demurrer to the complaint of plaintiff herein,

which said demurrer was overruled by the Court, and

thirty days given by the Court to the defendant within

which to answer the said complaint; that the defendant

has failed to answer the complaint or otherwise plead

to the same, and the time for answering the said com-

plaint having long since expired.

R, F. LEWIS and

JOHN G. HEID,

Attorneys for Plaintiff.

[Endorsed] : No. 390. In U. S. District Court for Dist.

of Alaska, Div. No. 1. Frank W. Murry (Griffin), succes-

sor in interest to M. W. Murry vs. Nowell Gold Mg. Co.

Motion for Judgment by Default. Filed Oct. 27, 1900.

W. J. Hills, Clerk. R. F. Lewis and J. G. Heid, Attys.

for Plff.
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In the United States District Court, for the District of Alasl-a^

Division No. 1.

FRANK W. GRIFFIN, Soiccessor in In-

terest to M. W. MURRAY,

Plaintiff,

vs.

No. 390.

AMERICAN GOLD MINING COM-

PANY, Successor in Interest to NO-

WELL GOLD MINING COMPANY,

Defendant.

Order Substituting American Gold Mining Co. as Defendant,

< etc.

Now, on this day, this cause coming on to be heard,

and the Court being fully advised in the premises, it is

hereby ordered that the American Gold Mining Company

be substituted in place of the Nowell Gold Mining Com-

pany as defendant in the above-entitled action, and that

the said American Gold Mining Company, defendant, be

allowed fifteen days from November, 21st, 1900, in which

to answer the amended complaint of plaintiff heretofore

filed in this cause.

Dated at Juneau, Alaska, this 27th day of November,

1900.

M. C, BROWN,
Judge.

To which ruling and order of the Court the plaintiff

then and there excepted.
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[Endorsed] : No. 390. In the United States District

Court for the District of Alaska, Division No. 1. Frank

W. Griffin, Successor in Interest to W. W. Murry, Plain-

tiff, vs. American Gold Mining Company, Successor in

Interest to Nowell Gold Mining Company, Defendant.

Filed Nov. 27, 1900. W. J. Hill, Clerk.

In the United States District Court, for the District of Alaska,

Division No. 1.

W. M. MURRY,

Plaintiff,

vs.

) No. 390.

THE NOWELL GOLD MINING COM-

PANY,
Defendant.

Answer.

Now, comes the American Gold Mining Company, sub-

stituted defendant, herein, and for answer to the amend-

ed complaint of the plaintiff herein, says:

I.

Referring to the third paragraph of said amended com-

plaint, defendant denies that the contra^ct between the

plaintiff and the Silver Bow Basin Mining Company was

assumed by defendant or was inclined in the assets, con-

tracts, and liabilities mentioned in the memorandum of

agreement between the Nowell Gold Mining Company,
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and the Silver Bow Basin Mining Company of December

14th, 1891.

Referring to paragraph 5 of said amended complaint,

defendant denies that it, or the Nowell Gold Mining

Company, during the summer of 1894, or at any other

time whatever, entered upon said "Morris G" Lode

Claim, or took possession of the same, or mined or worked

said claim, or held or retained any possession thereof.

II.

Referring to the fourth paragraph of said amended

complaint, defendant says that if it was ever bound, or

could be held liable, on the contract between the plain-

tiff and the Silver Bow Basin Mining Company, yet it

says that plaintiff ought not to have and maintain this

suit against it, for that it is not true, as alleged by plain-

tiff, that he complied with all the terms and conditions

of said contract, and defendant especially denies said

allegation or performance by plaintiff. That in truth

and in fact while under the terms of said contract, plain-

tiff was to obtain a receiver's receipt, and give such in-

structions and perform such acts as were necessary to

enable the Silver Bow Basin Mining Company to obtain

a patent to about thirteen (13) acres of ground embraced

within the exterior limits of the said ^'Morris G" lode

as described in said contract, yet the receiver's receipt

finally given and entry allow^ed only embraced about six

(6) acres of said ground. That the said ground embraced

in the exterior boundaries of said ":\rorris G" Lode Claim

as described in said contract conflicted with prior valid

mineral locations, to wit: With Discovery claim embraced
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in U. S. Survey Nos. 77, 78, 79 and 80, to the extent of

about seven acres, which said prior locations were ad-

judged by the land department to have the prior and

better right to said land so in conflict. The precise ex-

tent and nature of said conflict is shown in the plat here-

to attached and made a part hereof.

III.

Defendant further shows plaintiff ought not to have

and maintain this action against it, for that heretofore,

to wit, on the 30th day of June, 1894, the plaintiff sold

and conveyed the said "Morris G" Lode Mining Claim to

one F. W. GriflBn, who is now the legal owner of said

claim, all of which defendant is ready to verify.

MALONY & OOBB,

'i

Attorneys for Defendant.

United States of America,
^
> 'SS.

District of Alaska.
J

I, F. D. Nowell, being first duly sworn on oath; depose

and say: I am general manager for the defendant in the

above and foregoing action. The above and foregoing

answer is true in point of fact as I verily believe, and I

make this verification for the defendant corporation as

its general manager.

F. D. NOiWEiLL,

Subscribed and sworn to before me this 1st day of De-

cember, 1900.

G. M. KOSE,

Notary Public for Alaska.
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Service of the above and foregoing answer is hereby

admitted to have been duly and legally made within the

District of Alaska, on this first day of December, 1900.

R. F. LEWIS,

J. G. HEID,

Attorneys for Plaintiff.

[Endorsed] : No. 390. In the United States District

Court in and for the District of Alaska, Division No. 1.

M. W. Murry, Plaintiff, vs. The Nowell Gold Min. Go.

Answer. Filed Dec. 1, 1900. W. J. Uills, Clerk. Ma-

lony & Cobb, Attorneys for Deft.
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In the United States District Court for the District of

Alaska, Division No. 1.

FRANK W. GKIFFIN, Successor in

Interest to ^I. AA\ MURKY,
Plaintiff,

vs.
No. 390.

I

THE AMERICAN GOLD MINING \

CO^IPANY,
I

Defendant.

Reply.

The reply of Frank W. Griffin, the above-named plain-

tiff, to the answer of the American Gold Mining Com-

pany, defendant:

1.

Plaintiff denies that the receiver's receipt referred to

in the answer for the said ''Morris G" Lode Claim, and

the entry thereof, was for only about six acres thereof;

and plaintiff further alleges that he has no knowledge

or information other than is afforded by said answer that

''the said ground, as described in said contract, conflicted

with prior valid mineral locations, to wit, 'With Discov-

ery Claim, embraced in U. S. Survey Nos. 77, 78, 79, 80,

to the extent of about seven acres, which said prior loca-

tions were adjudged by the land department to have the

prior and better right to said land so in conflict,' " and
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cannot therefore admit, but, on the contrary, he denies

the said allegation. PlaintifiF also denies that the dia-

gram attached to defendant's answer conflicts with other

valid claims, as alleged in said answer.

2.

Replying to paragraph 3 of defendant's answer, this

plaintiff admits that on June 30th, 18^, M. W. Murry,

the original plaintiff herein, sold and conveyed the said

"Morris G" Lode Claim to -Frank W. Griffin, plaintiff

herein, who is now the legal owner of said claim; and

plaintiff further alleges that on June 5, 18D5, after a full

hearing and upon presentation of a conveyance trans-

ferring the said "Morris G" Lode Claim from said M. W.

^Murry to said Frank Griffin, and upon the presentation

of further documentary evidence, said Fl*ank W. Griffin

was substituted as plaintiff in the above-entitled action,

objection of counsel for defendant having been with-

drawn.

*That Frank W. Griffin, substituted for M. W. Murry,

the original plaintiff, herein, was at all times since his

succession to the interest of said Murry, in and to said

"Morris G" Lode Claim, ready and willing to make, exe-

cute, and deliver to defendant a deed to said "Morris G"

Lode Claim, and is still ready and willing so to do.

Wherefore plaintiff prays judgment of this Court as

demanded in his amended complaint herein.

FRANK W. GRIFFIN.

By his Attorney in Fact,

R. F. LEiWIS.

•Amendment allowed by the Court to Plaintiff's Reply.



The American Gold Mining Company. 65

United States of America, ^
V ss.

District of Alaska. J

K. F. Lewis, being first duly sworn, deposes and says:

I am the attorney in fact of and for Frank W. Griffin,

the plaintiff in the foregoing entitled action. That I

have read the foregoing reply and know the contents

thereof; that the same is true as I verily believe. The

reason why this verification is not made by said Frank

Griffin in person is that all the material allegations con-

tained in said reply are within my own knowledge, and

because the said Frank Griffin is not a resident of nor

resides within the District of Alaska, where I reside, and

and is not now in the said District.

R. F. LEWIS.

Subscribed and sworn to before me this 5th day of

December, 1900.

T. R. LYONS,

Notary Public for Alaska.

Filed Dec. 6th, 1900. W. J. Hills, Clerk.

Service of the within reply by copy admitted at Ju-

neau, Alaska, this 6th day of December, 1900.

MALONY & COBB,

Attorneys for Defendant.
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Umted States District Court for the District of Alaska^

Division No. 1.

FRANK W. GRIFFIN, Successor in

Interest to M. W. MURRY,

vs. No. 390.

AMERICAN GOLD MINING COM-
PANY.

Motion to Place Cause on Civil Docket, etc.

Comes now the plaintiff, by his attorneys, R. F. Lewis

and J. G. Heid, and moves the Court that the above-en-

titled cause be placed upon the civil docket of the above-

entitled court for trial by jury at the term of court being

now held at Juneau, and commencing December 10th,

lO'OO, for the following reasons

:

1. The above action is at issue, an answer and reply

having been filed; 2. Prior to August 18th, 1900, the

Circuit Court of the United States for the District of

Washington had ordered that the record in this cause

be returned to the District Court of Alaska as the said

Circuit Court had no jurisdiction of said cause.

The above motion is based on the affidavit of R. F.

Lewis and the record of the opinion declining to take

jurisdiction found on the official reports of the decisions

of the Circuit Court of the United States for the District

of Washington.

Dated at Juneau, December 11th, 1900.

R. F. LEWIS and

J. G. HEID,

Attorneys for Plaintiff.
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[Endorsed] : No. 390. United States District Court for

the District of Alaska, Division No. 1. F. W. Griffin,

etc., Plff. vs. American Gold Mining Co. Motion. Filed

Dec. 11, 1900. W. J. Hills, Clerk. R. F. Lewis and J. G.

Heid, for Plff.

United States District Court for the District of Alaska^

Division No. 1.

FRANK W. GRIFFIN, Successor in

Interest to M. W. MURRY,

vs.

AMERICAN GOLD MINING COM-
PANY. J

Affidavit of R. F. Lewis.

United States of America,

No. 390.

ss.

District of Alaska

R. F. Lewis, beino; duly sworn, deposes and says that

on or about August 18th, 1900, he was informed by the

clerk of the United States Circuit Court, for the State

of Washington, that said Court had ordered the record

in the above-entitled cause returned to the District Court

of Alaska, and that said record had been forwarded to

the said Alaska Court or clerk thereof; that affiant, after

some inquiries, was informed by the clerk of the above-

entitled District Court that he had the recoo'd of the

above cause in his possession; that during the year 1898,
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the Circuit Court for the District of Washington entered

an order to the effect that it had no Jurisdiction to try

or otherwise dispose of any cases certified from the

Alaska Court to it, because of the disqualification of the

Judge of the Alaska Court to try the same.

R. F. LEWIS.

Subscribed and sworn to before me this 11th day of

December, 1900.

T. R LYONS,

Notary Public for Alaska.

[Endorsed]: United States District Court for the

District of Alaska,, Division No. 1. F. W. Griffin, etc.,

Plff. vs. American Gold Mining Co., Deft. Affidavit.

Filed Dec. 11, 1900. W. J. Hills, Clerk. II. F. Lewis

and J. G. Held, for Plaintiff.

United States District Court for the District of Alaska,

Division No. 1.

FRANK W. GRIFFIN, Successor in

Interest to M. W^ MURRY,
Plaintiff,

^®-
) No. 390.

AMERICAN GOLD MINING COM-

PANY,
Defendant.

Order Placing Cause on Civil Docket, etc.

This matter coming on to be heard on motion of plain-

tiff's attorneys, and the defendant being present by his
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counsel, and it appearing by the affidavit of K. F. Lewis

and by other evidence that the above-entitled cause was

ordered to the United States Circuit Court for the Dis-

trict of Washington, for trial there, owing to the dis-

qualification of the Judge of the District Court of Alaska,

and it appearing that the above Circuit Court heretofore

refused to take jurisdiction of said cause, and ordered

the same returned to this Court, and it appearing that

the above cause it as issue on questions of fact

—

It is hereby ordered that the above-entitled cause be

placed on the civil docket for trial at the present jury

term of this court.

Dated at Juneau, Alaska, this 11th day of December,

1900.

M. C. BROWN,
Judge.

[Endorsed] : No. 390. United States District Court for

the District of Alaska, Division No. 1. F. W. Griffin,

etc. vs. American Gold Mining Co., Deft. Order. Filed

Dec. 11, 1900. W. J. Hills, Clerk. R. F. Lewis and J. G.

Held, for Plaintiff.

FRANK W. GRIFFIN, Successor in

Interest to M. W. :MURRAY,

vs.

THE AMERICAN GOLD MINING
COMPANY. 1

Trial.

And now this cause came on for trial, and both parties

being represented in court by counsel, and a jury having
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been demanded and the fee therefor having been hereto-

fore paid, K. P. Nelson, Charles Goldstine, Charles Christ-

man, Charles Davidson, Charles N. Stewart, T. J. Alex-

ander C. K. Claggett, Charles Haley, John W. Price, and

J. L. Osborne were selected as jurors for the trial of

the above cause, whereupon the panel of jurors became

exhausted, and thereupon a special venire was ordered

for four talesmen to complete the jury in this cause, and

after the return thereof by the United States marshal

forthwith L. Levy and Lon Bradbury were selected as

jurors to complete the jury in this cause; thereupon the

jury, being sworn as by law provided, was excused until

10 o'clock A. M., Tuesday, February 5, 1901.

Dated Monday, Feb. 4, 1901.

In the United States District Court for the District of\

Alaska, Division Nwmher One.

FRANK W. GKIFFIN, Successor in

Interest to M. W. MURRAY,
Plaintiff,

vs.

THE AMERICAN GOLD MINING
COMPANY,

Defendant.

No. 390.

Bill of Exceptions.

Be it remembered that this cause came on regularly

for trial at Juneau, Alaska, on Monday, February the

4th, 1901, at 3 o'clock P. M., before the Honorable Mel-
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ville C. Brown, District Judge for the said District pre-

siding, and a jury which was then and there duly im-

paneled and sworn; the plaintiff appearing by K. F. Lewis

and John G. Held, and the defendant appearing by Ma-

loney & Cobb; and upon the impaneling of the jury and

after a statement of the case to the jury by counsel on

both sides, the said cause was continued until the follow-

ing Tuesday, February 5th, at 10 o'clock A. M., at which

time the following proceedings were had and taken:

In tlie United states District Court, for the District of

Alaska, Division Number One.

FRANK W. GRIFFIN, Successor in

Interest to M. W. MURRAY,
I Plaintiff,

vs.

THE AMERICAN GOLD MINING

COMPANY,
Defendant.

Testimony.

(Tried at Juneau, Alaska, Feb. 4-5, 1901.)

Appearances:

For the Plaintiff, R. F. Lewis, John G. Held.

For the Defendant, Maloney & Cobb.

By Mr. OOBB.- -If the Court please, I desire to pre-

sent a motion before any testimony is taken, which your

Honor will probably wish to have presented in the ab-
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sence of the jury, as it is a question of law arising out

of the pleadings in the case.

(The jury excused.)

1 desire to request at this time and move the Court

for a peremptory instruction that the jury return a ver-

dict for the defendant on two grounds: (1) Is that the

complaint does not state facts sufficient to constitute a

cause of action. (2) The record further shows, and the

pleadings in the case disclose the fact, that if the plain-

tiffs ever had any cause of action, it has been abandoned

and does not exist by reason of a conveyance of the prop-

erty in dispute.

(Motion overruled. Exception.)

By Mr. HEID.—If the; Court please, we now desire to

make application to the Court to amend the reply herein

by inserting a paragraph which is as follows: "That

Frank W. Griffin, substituted for M. W. Murray, the or-

iginal plaintiff herein, was, at all times since his succes-

sion to the interest of said Murray in and to the "Morris

G'- Lode Claim, ready and willing to make, execute, and

deliver to the defendant a deed to the said "Morris G"

claim, and is still ready and willing so to do."

(Objected to by counsel for the defendant as it comes

too late, and also because the same is immaterial. Ob-

jection overruled. Exception.)
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ARTHUE K. DELANEY a witness duly called for

and on behalf of the plaintiff, being first duly sworn,

testified as follows:

Direct Examination.

By Mr, HEID.—What's your name and present resi-

dence? A. Arthur K. Delaney; Juneau.

Q. How long have you resided in Juneau?

A. I came to Juneau to live in the fall of 1888.

Q. Did you know the officers or parties representing

what was known during the year 1891 and 2 as the Silver

Bow Basin Mining Company?

A. Yes, that is, the local officers here.

Q. Was there such a corporation here engaged in

mining or other business? A. Yes, sir.

Q. Where was it operating?

A. In what is called the Silver Bow Basin.

Q. I would like to have you look at this instrument;

please state to the jury what that instrument is, if you

know.

A. Well, its the triplicate of an agreement between

Mr. Murray and Mr. Thomas S. Nowell in behalf of the

Silver Bow Basin Mining Co. regarding some property

in the basin. It was executed in triplicate; Nowell had

one, ^furray another, and I held one in escrow.

Q. Do you recognize whose signature is on that paper,

and can you identify the same?

A. Well, I'm not sufficiently familiar with Mr. Mur-

ray's signature to testify as to that. I am inclined to

think it is. There is no doubt about Nowell's signature

in my judgment, T. S. Nowell, and that's my signature as
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one of the witnesses and Gamel's, who executed it as

notary public, and the blanks are filled in in my hand-

writing.

Q. In this instrument you are named as escrow holder

of these contracts, and the deed for the lode claim in

question? A. Yes, sir.

Q. Did you act in that capacity? A. Yes, sir.

Q. Did you have that executed by Murray to the Sil-

ver Bow Basin Mining Company?

A. Yes, I think I had the deed and contract executed;

that is, the first of the triplicates.

Q. I'll ask you if you know what became of that exe-

cuted copy. A. I do not.

Q. Was it in your possession at one time?

A. It was.

Q. Can you account for its absence in any way?

A. That agreement, I think, and I think the deed,

were together and they were sealed up in an envelope

and endorsed, and when I went down to Everett in mov-

ing my things I must have taken it along and mislaid

it somewhere; at least I am pretty well convinced from

diligent search that I haven't it in my office here now.

Q. Have you looked for it recently? A. I have.

Q. For the purpose of having it here on this trial?

A. I looked for it this morning and made quite ex-

tensive search among files and papers; in my office, and

haven't been able to find it.

By the COURT.—Let me see the paper to which atten-

tion is called (examining). Was this the paper left in

escrow with you, Mr. Delaney?
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A. I don't think this is the one left in escrow. We
each had a copy of the instrument all round ; it was made

in triplicate, and this is one of them.

By Mr. HEID.—Plaintiff now offers in evidence this

document, and asks that it be marked Plaintiff's Exhibit

"A." And the said document is so received and marked,

without objection.

Whereupon counsel for plaintiff read in evidence the

deposition of Garside, which was as follows:

G. W. GAKSIDE, being first duly sworn, testifies as

follows:

(By Mr. LEWIS.)

Q. What is your occupation?

A. United States Surveyor and mininfj engineer.

Q. When did you first come to Alaska?

A. 1894.

Q. Are you familiar with Silver Bow Basin, Alaska,

and the mining claims therein? A. Yes, sir.

Q. When did you first become familiar with the place

and the claims therein? A. 1884.

Q. Do you know a mining claim known as the "Morris

G'' Lode Claim and certain placer claims known as the

Discovery Placer Claims situated in Silver Bow Basin?

A. Yes, sir, I am familiar with the claims mentioned.

Q. Did you not make the official survey for patent for

all of said claims? A. Yes, sir.

Q. When did you first become acquainted with the

"Morris G" Lode Claim?

A. I visited the "Morris G" Lode Claim with Captain

James Carrol in '84.
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Q. When did you make the first survey of the "Morris

G" Lode Claim?

A. I made a private survey in '85 or '86.

Q. Were stakes set at the corners established in that

private survey? A. Yes, sir,

Q. Did you afterwards make an official survey of the

"Morris G" Claim? A. Yes, sir, in 1888.

Q. Were the corners established the same as those

made in your survey of '85 or '86?

A. Yes, sir, they were identical.

Q. Mr. Garside, I hand you a map and ask if you can

identify that map and what it shows?

A. I identify the map as a copy of one now in my
office representing the "Morris G" Lode Claim and sur-

rounding and conflicting claims.

Q. Is that map made from the official survey and the

conflicting claims?

A. Yes, sir, it is made from the official field-notes.

Q. Will you mark on the map the letter "O" the two

western corners of "Morris G" as surveyed in 1885 and

'86 and again in '88?

(W^itness marks in red ink two O's indicating western

corners.)

Q. You were familiar with the owners of the claims

in the Silver Bow Basin, were you not?

A. Yes, sir, most of them.

Q You knew the owners of the Discovery Claim?

A. Yes, sir.

Q. You remember when they made application for

patent for the Discovery Claims?

A. I don't remember that.
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Q, Do you know when they made application for sur-

vey? A. No, but can find out,

Q. Can you state when the official survey was made

and the application for patent within a year or two of

the date.

A. The apiilication for patent was made in the sum-

mer of '88.

Q. Who were the owners of the Discovery Claim at

that time?

A. Henry Coon and two others. He was principal

owner at that time.

Q. Was Henry Co<m familiar with the various mining

claims in Silver Bow Basin at that time, do you know?

A. Yes, sir, the appeared to be.

Q. Did he know the existence of the "Morris G" Lode

Claim? A. I believe he did.

Q. During the summer of '88 did you see the western

stakes of the "Morris G" Lode Claim?

A. Yes, sir, they remained there for several years.

Q. You stated that you placed stakes on the western

end of the "Morris G," did you not?

A. Either in '85 or '88.

Q. Were those stakes standing there in the summer

of '88? A. Yes, sir.

Q. Were they in plain sight? A. Yes, sir.

A. They were well know^n.

Q. Were they well known as the end stakes of the

"Morris G" Lode Claim (north end)?

A. Yes, they were well known and well marked.

Q. How were they marked?
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A. They were marked "Morris G," Post No. 2 and 6.

Q. Mr. Garside, I will call your attention to the map,

heretofore mentioned. Do you notice on that map an

irregular line with dark shading beside it?

A. Yes, sir.

Q. It is marked XXX, is it not?

A. Yes, sir.

Q. You state what the line indicates.

A. It represents the outer rim of a hydraulic pit. In

the year 1895.

Q. Whose hydraulic pit was that?

A. It was the Nowell Gold Mining Company at that

time.

Q. You are perfectly familiar with the dimensions of

that pit from actual measurements made on the ground?

A. Yes, sir.

Q. Does that line represent the pit as it actually ex-

isted at that time, 1895?

A. Yes, sir, that is made from a survey.

Q. How deep was the gravel in that basin from the

eastern line of lot Xo. 80 as shown on this map back to

the little hill or knoll on which the U. S. monument

stood?

(Witness indicating the eastern line of lot No. 80 indi-

cates that the depth is at least fifty feet.)

Q. You notice that on the map part is colored yellow?

A. Yes, sir.

Q. What does that yellow part indicate?

A. That portion of the "Morris G" not in conflict with

other claims. 1
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Q. You know where the location stake of the "Morris

O" Claims was?

A. Yes, sir, it is represented on the plat.

Q. How is it indicated on the map?

A. It is marked N. of L. M. G., a small dot with a

circle around it.

Q. What work or improvements were done on the

"Morris ()" at tliat point, if any?

A. The surface debris were removed about forty feet

long, about six feet wide, four or five feet deep, showing

the quartz in the bottom.

Q. Was the ([uartz in the bottom in the shape of a vein

or lode?

A. Yes, sir, there was some very nice looking galena

rock in the bottom, and it seemed to maintain a uniform

strike or course.

(Plaintiffs offer the map in evidence, which is marked

Exhibit "A" and attached to the deposition.)

Oross-Examined by Mr. COBB, Attorney for Defendant.

Q. Mr. (iarside, how much ground is there in the

"Morris G" Lode not in conflict with other claims?

A. I should judge between six and seven acres.

Q. Do you know the plat that is attached to the an-

swer herein made by my request some little time ago?

A. Yes, sir.

Q. Does; that map show the ":\rorris G" Lode Claim

and the contiguous surveys upon the ground together

with the conflict between them? A. Yes, sir.
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Q. Isn't it a fact that there, the "Morris G" lode is

now located upon the ground and contains less than

seven acres? A. It contains less than seven acres.

G. M. GARSIDE.

G. M. ROSE,

Notary Public for Alaska.
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JOHN G. HEID, a witness, called for and on behalf

of the plaintiff, being first duly sworn, testified as fol-

lows :

Direct Examination.

By li. \\ LF:WIS.—Mr. Held, state your name and resi-

dence. A. John G. Ileid; residence, Juneau.

Q. How long have you resided here?

A. Since the spring of 1885.

(>. Did you know M. W. Murray, the original pladn-

tiff in tills suit? A I did, in his lifetime; yes.

il 1 hand you a paper writing, aunl ask you what it is.

A. That is a general power of attorney executed by

Murray to me as his agent and attorney in fact.

Q. Are you familiar with Mr. Murray's signature and

handwriting? A. 1 am.

C^. I'll ask you to look at this signature attached to

this power of attorney, and I will ask you if that is his

handwriting. A. Yes, sir.

Q. Did he give you that power of attorney?

A. He did.

(The said power of attorney is offered in evidence by

the plaintiff.)

By Mr. COBB.— What is the purpose of this paper?

By Mr. LEWIS.—Simply in line with the offering of

the original contract to show Mr. Heid's authority to ap-

pear for Mr. Murray in carrying out his side of the agree-

ment.

(No objection. Marked Plaintiff's Exhibit "B.")
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By Mr. HEID.—Plaintiff now offers in evidence certi-

fied copy of duplicate of receiver's receipt.

(No objection, and the said paper is marked Plaintiff's

Exhibit ''C")

(Counsel for plaintiff also offer in evidence a certified

copy of the notice of location of ''Morris G" Lode Claim

in dispute.)

(No objection, and the said paper is marked Plaintiff's

Exhibit "D.")

JOHN G. HEID recalled.

Direct Examination,

By Mr. LEWIS.—Mr. Heid, you stated you were attor-

ney for Mr. Murray, did you not? A. Yes, sir,

Q. What, if any, transactions did you have with ref-

erence to the "]\Iorris G" Mining Claim in behalf of Mr.

Murray along about 1890 or 1891?

A. I had a copy of that triplicate contract which I

introduced in evidence here, and under instructions

from Mr. Murray, as soon as I obtained a receiver's re-

ceipt for the land from the land office, I tendered it to

the Nowell Company and made a demand upon them

for the payment of the first five thousand dollars on th*^

first day of June, 1892. They declined to make the pay-

ment. On the following August I made another demand

for the twenty thousand dollars due under the contract,

which was also declined and refused. I made a tender

to them in writing; and also with respect to the instruc-

tions as given to the commissioner of the general land

office, I had the patent issued in the name of the Silver
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Bow Basin Mining Company. And in all respects, I car-

ried out everything required to be done by the provisions

of that contract.

(Counsel for defendant objects to conclusions of the
witness.)

(Objection overruled. Exception.)

Q. 1 hand you a paper, and ask you to state to the
jury what that is, Mr. Ileid?

A. This ia a tender in writing I made to the Silver
Bow Basin .Alining Company of the receiver's receipt, and
also a demand for the first payment of five thousand dol-
lars of June 1st, 1892, a duplicate original of the one
served on them.

(^ When you made that demand, were you nttiug
for Mr. Murray as his attorney?

A. I was acting as his agent and attorney in fact.

(Counsel for the plaintiff now offers said paper in evi-

dence.)

(No objecti(m, and the same is received in evidence and
marked Plaintiff's Exhibit "E.")

Q. How long did you say you have been in Alaska
and a resident of Juneau?

A. Between sixteen and seventeen years.

Q. When did you first become familiar with the Silver

Bow Basin, if at all? A. In the summer of 1885.

Q. Were you familiar with the different mining

claims in the basin about the year 1885 and then on to

1889?

A. Yes, sir, a general knowledge, and some of them

quite well.
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Q. Were you familiar with the claim known as the

"Morris G" Lode Claim and Discovery Placer Claims?

A. Yes.

Q. Do you know who the owners of the Discovery

Placer claims in 1888 were?

By the COURT.—What is the purpose of that Mr.

Lewis?

By Mr. LEWIS.—I will state to your Honor that the

purpose of this is to show that the owners of Discovery

Placer Mining Claims in 1888, when they applied for

patent, knew of the existence of the "Morris G" Lode

Claim, and knew their claims conflicted with the "Morris

G" Lode Claim, and I desire to bring this knowledge

home to them. x\nd that the Secretary of the Interior,

in refusing to grant a patent for the "Morris G" Lode

made a mistake of law which can be corrected in the

courts.

(Objected to by counsel for defendant as irrelevant

and immaterial.)

(Objection overruled. Exception.)

A. Henry Coon, Dan Campbell, and I'm not certain

but Greer and Hepner, had an interest in it—that's my

recollection—in 1888.

Q. State, if you know, whether either or any of those

owners you have mentioned, or—state if you know,

whether Henry Coon was familiar prior to 1888 with the

lines of the discovery placer claims in the basin?

A. Yes, he was.

Q. Was he familiar, and if you know state, with the

lines of the "Morris G" Claim?
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A. Well, be was where it conflicted with the dis-

covery placer claims; I don't know as to his knowledge

up the hill.

Q. State if you know whether or not Henry Coon

knew of the location of the northwest end stakes of the

''Morris G" Lode Claim prior to the summer of 1888?

A. Oh, yes; it was right on an open flat; everybody

saw it that went up there.

Q. Then, Mr. Held, you would state positively that

Henry Coon, one of the owners of the discovery placer

claim, knew, ])rior to the summer of 1888, of the exist-

ence of "Morris G" I^de Oaim, and that it conflicted

with the discovery claims? A. Yes.

No cross-examination.

R. F. LEWIS, a witness duly called on behalf of plain-

tiff, being first duly sworn, testified as follows:

Direct Examination.

By Mr. IIEID.—Mr. Lewis, look at this paper and see

if you recognize it. A. Yes, sir.

Q. By whom is that signed?

A. That's signed by Martin W. Murray.

Q. Do you know the signature to be that of Mr. Mur-

ray? A. I do.

Q. I'll ask you if you know about what time this

document was executed or signed by Mr. Murray.

A. Sicned during the summer of 181>4.

(Counsel for plaintiff now offer said document, being

entitled an assignment of Cause of Action, Murray to

Griffin. Objected to as irrelevant, and has no bearing
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upon the case. It appears to be an assignment to

Thomas Sl Nowell.)

(Objection sustained. Exception.)

Q. Mr. Lewis, look at that paper, and state what that

is.

A. That's a certified copy of a power of attorney.

Q. To whom? A. Frank W. Griffin to myself.

(The said paper writing is now offered in evidence by

counsel for plaintiff. Objected to as irrelevant and im-

material.)

(Objection sustained. Exception.)

Q. Now, JNIr. Lewis, have you ever been up in the

basin since the date of the contract made between Mur-

ray and the Silver Bow Basin Mining Company?

A. Yes, sir.

Q. Have you been on the ground in controversy here

in this suit—no, not the ground in controversy, but out

of which this action arose? A. Yes, sir.

Q. Do you know the lines of the "Morris G" Lode

Claim? A. Yes, sir.

Q. And also the lines of the discovery claims?

A. Those lines where they conflict with the "Morris

G" I know.

Q. What, if anything, did either the Silver Bow Bagin

Mining Company, or the Nowell Company or the Ameri-

can Gold Mining Company, do with reference to enter-

ing upon any of the surface grounds of the "Morris G"

Mining Claim and working the same?

A. They went upon the "Morris G" Mining Claim

—
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(Objected to as irrelevant, incompetent, and imma-

terial.)

(Objection overruled. Exception.)

A. They went upon that gTOund—the Nowell Gold

Mining Company was operating in the basin at the time,

and they went upon the "Morris G" Claim and removed

therefrom a large amount of gold-bearing gravel from

it; they not only went upon the part in conflict with the

discovery claims, but went upon a part of the "Morris G"

in conflict with no claim whatever.

Q. I will ask you to look at this map, and see if you

can point out on that map to the jury where this work

was done by the Nowell Gold Mining Company upon

the "Morris G'' Claim?

By the COURT.—Are you trying to prove a trespass

upon the ground?

By Mr. HEID.—We are trying to prove the issues in

the case, if the Court please.

A. You see the dark line that goes around there like

that (illustrating); now, here's a yellow piece of ground,

marked yellow on the map, that is the portion of the

"Morris G" not in conflict with any other claim what-

ever. Well, they went on, in the summer of 1895, this

part included between this dark line here, and that line

there, that triangle there which is undisputed ground,

not claimed by any one except the "Morris G."

By the COURT.—How much ground is included in that

triangle?

A. That triangle is about two hundred by three hun-

dred feet, I should estimate it; and I should estimate
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that they removed sixty thousand yards of gravel on an

estimate of about^—well, sixty thousand yards is what

they removed.

Q. Did you at any time represent Mr. Griffin in this

matter? A. Yes, sir, I have for several years.

By the COURT.—That will do on that proposition.

You have already offered in evidence a power of attor-

ney which has been ruled out.

(Exception.)

Q. Do you know whether Mr. Griffin at any time and

at all times has stood ready and willing to carry out the

contract made by Murray his predecessor in interest, and

the Silver Bow Basin Company?

A. I do know that he has.

(Objected to as irrelevant and immaterial.)

By the COURT.—You are asking him to state a con-

clusion entirely; not asking what he knows about it, or

for any fact whatever.

Q. Well, how do you know that he always stood

ready and willing?

By the COURT.—Let him state what he knows about

that matter. He can't state anything as agent because

there is mo evidence of agency.

Q. Well, what, if anything, do you know of the trans-

action between Mr. Griffin and the Now ell Gold Mining

Company arising out of the contract o^riginally made be-

tween Murray and the Silver Bow Basin Company?

(Objected to as irrelevant and immaterial.)

(Objection overruled. Exception.)



The American Gold Mining Company. 91

By the CX)URT.—I may state to counsel right now as at

any time: You have alleged certain facts as to Murray

and his contract with this company, and by agreement

between counsel Mr. Griffin has been substituted in the

case for Mr. Murray. In other words, he now stands

in Mr. Murray's shoes. What could have been proved

as to the conduct of Mr. Murray may be proved in this

case, and nothing outside of that. What rights Mr. Grif-

fin has or if he ever had any is not plead in this case,

and can't be proved. The substitution simply places him

in the shoes of the other man, and you cannot prove any-

thiug except what existed under the contract with Mur-

ray. At least that's my view of the law of the case.

(Counsel f(tr i)laintifi' excepts.)

A. In the suimncr of lsj>4 nr 1895, I am almost cer-

tain, in fact very positive it was in 1895, I went to Mr.

Thomas S. Nowell, the i)resideut of the Nowell Gold

Mining Company, and Mr. Fred N<»well was there also;

and we, or, rather, Mr. Griffin, offered to carry out his

side of the contract—that is, to let them have the "Mor-

ris G" I><Kle Claim if they were willing to pay the twen-

ty-five thousand dollars. And they refused to do it.

(Counsel for defendant object to the statement of the

witness, and ask that it be stricken out as irrelevant and

immaterial.)

(Motion overruled. Exception.)

Q. Uow much money was paid to the Government for

the "Morris G" Lode Claim?

(Objected to as irrelevant and immaterial. Objection

sustained. Exception.)
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Q. Has any part of the money that has been paid to

the United States Government by Murray for the "Morris

G" Claim ever been returned to him?

(Objected to as irrelevant, incompetent and immate-

rial.)

(Objection sustained. Exception.)

Q. I haiifi you a paper; is that the deed to the Nowell

Gold Mining Company? Look at this instrument and

state what it is Mr. Lewis.

A. That's a certified copy of a deed from the Silver

Bow Basin Minins; Company and the Nowell Gold

Mining Company and a certified copy of an agree-

ment of the Nowell Gold Mining Company to as^

sume the liability, and debts, and so forth of the Silver

Bow Basin Mining Company.

(The said instrument is now offered in evidence by

counsel for plaintiff. Counsel for defendant objects to

the same as irrelevant and immaterial; this property in

controversy is not embraced in it, and it cannot affect

the case in the least.)
;

(Objection overruled. Exception.)

Q. Now, Mr. Lewis, look at this paper, and state what

that is.

A. Well, that is a certified copy of a record of change

of name of the Nowell Gold Mining Co. and also change

of capital stock.

By the COURT.—^Mr. Stenographer, you may make this

memorandum. I admit the deed offered in evidence

from the Silver Bow Basin Mining Company to the

Nowell Gold Mining Company, but not the paper at-

tached to it, which forms no part of the deed.
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(Plaintiff excepts. Part ruled out marked Plaintiff's

Identification No. 2.)

Q. Mr. Lewis, was any part of this purchase price of

twenty-five thousand dollars paid to Mr. Murray in his

lifetime, or to his successor in interest, Mr. Griffin?

A. No, sir.

Q. And the sum of twenty-five thousand dollars is

still due and owing under that contract?

(Objected to as calling for a conclusion of law.)

(Objection sustained. Exception.)

By Mr. HEID.— Let the record show that Frank W.

Oriffin now tenders to the defendant the American Gold

Mining Company a deed for the ''Morris G" Ix)de Claim

as described in the contract and original agreement, con-

taining thirteen acres, and also offers to attach |25.00 in

U. S. Documentary stamps according to law on said

deed.

By Mr. COBB.—Defendant don't want your deed as

you haven't got thirteen acres to deed to us, and we want

no contract with you.

By stipulation of counsel, a certain decision of the

commissioner of the general land office is received in

evidence, and marked Plaintiff's Exhibit "I."

Plaintiff then requested the Court to submit the fol-

lowing specific questions to the jury, to be answered

by them, to wit:

1. ^^'as the "Morris (J' hxle or veiu in existence at

the date of the application for patent for the "Discovery

Placer Claims,*' situated in Silver Bow Basin, Alaska?

2. If so, was the "Morris G" lode or vein known to
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exist within the boundaries of said Discovery Placer

mining claims, at the date of the application for a U. 8.

Patent for said Discovery Placer claims?

(Counsel for defendant objected to the request of plain-

tiff to submit the foregoing questions to the jury, on the

ground that the defendant could not be required to ac-

cept a title to the "Morris G" Lode which was in dispute,

and which would compel the defendant to maintain an

action to clear the title of such dispute; and on the

further ground that the questions above are incompetent

and immaterial. The Court denied the request of plain-

tiff to submit the foregoing above set forth questions,

whereupon the plaintiff then and there excepted to the

ruling of the Court, which exception was allowed to

plaintiff by the Court.)

Instructions to the Jury.

Gentlemen of the Jury: I am requested by the de-

fendant in this case to instruct to return a verdict for

the defendant and this instruction I give you.

It is the opinion of the Court that there is no question

of fact to be submitted to the jury in this case under the

pleadings and the evidence that has been offered. It

is evident that the parties plaintiff' undertook to con-

vey to one of these corporations some thirteen acres of

mining lands, giving the metes and bounds of the prop-

erty, for which the other party was to pay in two differ-

ent installments the full sum of twenty-five thousand

dollars. It is in evidence that the Department of the

Interior, in passing upon the rights of these parties who

undertook to convey, has patented to other parties some-
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thing near seven acres of the thirteen, leaving six acres

and a fraction remaining for which these plaintiffs

might receive a patent and might convey by proper con-

veyance to the other parties.

It is possible that in a proper case, properly brought,

a Court might order a conveyance of this property for

some portion of the consideration money originally

agreed upon; but that could only be upon proof of the

value of tlie land that is excluded from the patent and

the amount that was agreed to be conveyed, and other

proper evidence, sustaining a case that might be made.

This case does not present any such issues either in

the pleadings or under the evidence. It simply appears

that the whole purchase price of $25,000 was to be paid

for thirteen acres of land; that that quantity of land has

not and cannot be conveyed by the plaintiff; that the

contract stands as a whole, and must be performed as a

whole or not at all. So that, as the case stands here the

plaintiff is not in a position to complete their contract,

and therefore not in a position to recover in this action.

There are many other questions that I might comment

upon in this case under the evidence, but I refrain from

doing so, and I simply instruct you to return a verdict

for the defendant. You may select one of your number

as foreman where you sit, and direct him to return a

verdict for the defendant in this case and sign it.

To which instruction, in so directing the jury to re-

turn a verdict for the defendant, the plaintiffs except.
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PRANK W. GRIFFIN, Successor in In-

terest to M. W. MURRAY,

vs.

AMERICAN GOLD MINING COM- \

PANY.
/

Trial (Continued).

And now, on this day, came the jury heretofore im-

paneled and sworn in the above-entitled cause; came

also the parties to this cause and their attorneys, and the

following proceedings were had. A. K. Delaney, R. F.

Lewis., and John G. Heid were sworn and testified on be-

half of the plaintiff and thereupon the plaintiff rested

his cause, whereupon counsel for defendant made his

motion to the effect that the Court peremptorily in-

struct the jury to return their verdict for the defendant,

and after argument had thereon, and the Court being

fully advised in the premises, granted said motion, and

thereupon the jury, in obedience to the Oourt'si instruc-

tions so given, returned their verdict for the defendant,

which is in words and figures, to wit:
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F. W. GRIFFIN

vs.

AMERICAN GOLD MINING COM-

PANY.

Verdict.

We, tlie jury selected, impaneled, and sworn in the

above-entitled cause find for the defendant.

J. L. OSBORNE,

Foreman.

And thereupon the jury was excused from further con-

sideration of this cause.

Dated February 5, 1901.

Plaintiff's Exhibit "'A."

AGREEMENT.

Murray with Silver Bow^ Basin Co.

(Drawn in Triplicate.)

Articles of agreement, made and entered into this 21st

day of August, 1891, by and between Martin W. Murry,

of Juneau, Alaska, party of the first part, and the Silver

Bow Basin Mining Company, a corporation duly organ-

ized under the laws of the State of Maine, party of the

second part, witnesseth:

That the said party of the first part, for and in consid-

eration of the covenant hereinafter set forth to be per-

formed by the party of the second part, and also in con-

sideration of the sum of twenty-five thousand dollars, to
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be paid to him by the party of the second part as here-

inafter set forth, hereby covenants and agrees with the

said party of the second part to sell unto it that certain

mining lode claim known as the "Morris G," situated in

the Harris Mining District in the District of Alaska, for

a full description of which reference is hereby made to

the deed of the party of the first part to the party of the

second part of even date herewith, conveying said prem-

ises and also to the field-notes of the United States Dep-

uty Surveyor as set forth in the application of the party

of the first part for a United States patent to said lands

known as the "Morris G," which application bears date

the 13th day of August, 1891. And the said party of

the first part further covenants and agrees to prosecute

said application for a patent in the land office to a final

determination, and upon the issuance of a receiver's re-

ceipt for said gTound on said application for a patent

and upon payment of the sum of twenty-five thousand

dollars as hereinafter set forth, the party of the first

part hereby covenants and agrees that the deed herein-

before mentioned and set forth, which by agreement of

parties is placed in escrow in the hands of A. K. Delaney,

shall be forwarded together with such receiver's receipt

to the commissioner of the general land office at Wash-

ington with any necessary instructions of the party of

the first part, to the end that the patent for the said

"Morris G" Lode may be issued to the party of the sec-

ond part.

For and in consideration of the covenants hereinbefore

set forth, to be performed by the party of the first part,
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the party of the second part hereby agrees to purchase

of the party of the second part the mining lode claim

known as the "Morris G," and pay for the same the sum
of twenty-five thousand dollars, as follows, to wit: Five

thousand dollars on the 1st day of June, 1892, and twen-

ty thousand dollars on the 1st day of August, 1892, pro-

vided that on the 1st day of June, 1892, the said party

of the first part shall have successfully prosecuted in

the land office his application for a patent for said prem-

ises, and shall have come into possession under and by

virtue of said proceedings in the land office of a re-

<eiver's receipt, equivalent to a patent for said claim,

but in case the parly of the first part shall not have re-

ceived said receiver's receipt by the 1st day of June,

1892, then the whole sum of twenty-five thousand dol-

lars shall be payable on the 1st day of August, 1892,

provided as before that the party of the first part shall

have successfully prosecuted his application for a patent

for said premises and obtained the said receiver's re-

ceipt. And it is further agreed that in case the pro-

ceedings in the land office upon said application for a

patent shall not have been perfected, and the said re-

ceiver's receipt issued by the 1st day of August, 1892,

the party of the second part hereby agrees at any time

within (me year from said date to pay the said partj' of

• the first i)art the sum of twenty-five thousand dollars,

the full consideration price of said premises, whenever

within that time the said party of the first part shall de-

liver to the party of the second part such receiver's re-

ceipt, together with the deed above mentioned, and the

said necessary instructions to the general land office.
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whereby the patent to the said premises may be issued

by the general land office to the party of the second part.

This agreement is drawn in triplicate and collateral

thereto a deed of the party of the first part, conveying

the said premises to the party of the second part, de-

scribing said premises by field-notes of the United States

surveyor, as set forth in said application for patent and

containing the usual covenants of warranty, and which

Kuid deed, together with one triplicate of this agreement,

is placed in the hands of A. K. Delany, iUj, accordance

with the terms of this agreement, or returned to the said

party of the first part in case such agreement is not

finally perfected and carried out, and one triplicate of

this agreement is delivered to each of the parties hereto

respectively.

In witness whereof, the parties hereto have hereunto

set their hands and seals the day and year first above

written.

M. W. MURRY.
SILVER BOW BASIN MINING CO.

By its President,

;
T. S. NOWELL.

Witnesses

:

A. K. DELANEY.
A. H. GAMEL.

United States,
y ss.

District of Alaska, j

Be it remembered that on this 21st day of August,

1891, personally appeared before me the undersigned, a
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notary public in and for the District of Alaska, the

above-named >I. W. Murry and Thomas S. Nowell, the

president of the Silver Bmv Basin Mining Company,

known to me to be the persons who executed the forego-

ing agreement, and acknowledged that they executed the

same freely and voluntarily for the uses and purposes

therein mentioned.

In testimony whereof, I have hereunto set mj^ hand

and affixed my official seal the day and year in this cer-

tificate first above written.

ALFRED II. (JAMEL,

Notary Public for Alaska.

Plaintiff's Exhibit "B."

POWEK OF ATTOKNEY.

(General.)

Martin W. Murry to John (1. lleid.

Dated Oct. 9th, 1889.

Know all men by these presents, that I, Martin W.

Murry, of Douglas Island, District of Alaska, have

made, constituted, and appointed, and by these presents

do make, constitute, and api)oint John G. Heid, of Ju-

neau, District aforesaid, my true and lawful attorney for

me and in my name, place, and stead, and for my use

and benefit, to ask, demand, sue for, recover, collect,

and receive all such sums of money, debts, dues, ac-

counts, legacies, bequests, interests, dividends, annuities

and demands whatsoever as are now or shall hereafter

become due, owing, payable, or belonging to me and

have, use and take all lawful ways and means in my
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name or otherwise, for the recovery thereof, by attach-

ments, arrests, distress or otherwise, and to compromise

and agree for the same, and acquittances and other suffi-

cient discharges for the same, for me and in my name,

to make, seal and deliver; to bargain, contract, agree

for, purchase, receive and take lands, tenements, heredi-

taments, and accept the seisju and possession of all

lands, and all deeds and other assurances, in the law

therefor, and to lease, let, demise, bargain, sell, remise,

release, convey, mortgage and hypothecate lands, tene-

ments, and hereditaments upon such terms and condi-

tions, and under such covenants, as he shall think fit.

Also, to bargain and agree for, buy, sell, mortgage, hy-

pothecate, and in any and every way and manner deal in

and with goods, wares, and merchandise, choses in ac-

tion, and other property in possession or in action, and to

make, do, and transact all and every kind of business of

what nature and kind soever, and also for me and in

my name, and as by my act and deed, to sign, seal, exe-

cute, deliver and acknowledge such deeds, leases, and

assignments of leases, covenants, indentures, agree-

ments, mortgages, hypothecations, bottomries, charter-

parties, bills of lading, bills, bonds, notes, receipts, evi-

dences of debt, releases and satisfaction of mortgage,

judgment, and other debts, and such other instruments

in writing of whatever kind and nature as may be neces-

sary or proper in the premises.

Giving and granting unto my said attorney full power

and authority to do and perform all and every act and

thing whatsoever, requisite and necessary to be done in
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and about the premises, a« fully to all intents a:nd pur-

poses as I might or could do if personally present, here-

by ratifying and confirming all that my said attorney

HhaJl lawfully do or cause to be done by virtue of these

presents.

In witness whereof, I have hereunto set my hand and

seal the ninth day of October, one thousand eight hun-

dred and eighty-nine.

M. W. MURRY.

Signed, sealed, an<l delivered in the presence of:

n. J. LANG.

R. M. BRADFORD.

State of California,

City and County of San Francisco.
ss.

I, Geo. T. Knox, a commissioner of deeds for the state

of Oregon, duly commissioned and qualified, residing in

the citv' and county of San Francisco and Sta>te of Califor-

nia, do hereby certify that on the ninth day of October,

in the year of our Ix)rd one thousand eight hundred and

eighty-nine, before me personally appeared Martin W.
Murry, known to me to be the individual described in,

whose name is subscribed to, and who executed the an-

nexed instrument, and he acknowledged to me that he

executed the same as his act and deed, freely and volun-

tarily, and for the uses and purposes therein mentioned-

In witness whereof I have hereunto set my hand and

affixed my official seal at my office in said city and
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county of San Francisco, the day and year last above

written.

GEO. T. KNOX,
Commissioner of Deeds for the State of Oregon in and for

San Francisco, California.

Plaintiff's Exhibit "C."

(Receiver's Rcpt. Morris G Lode Claim.)

Duplicate.

(4—145)

N. RECEIVER'S RECEIPT.

(Duplicate to be Given the Purchaser.)

Mineral Entry No. 39.

Lot No. 97.

United States Land Office at Sitka, Alaska,

May 10, 1892.

Received from Martin W. Murry the sum of sixty-five

dollars, the same being payment in full for the area em-

braced in that mining claim known as the "Morris G"
lode or vein, section designated as lot No. 97, said lot No.

97 extending fifteen hundred feet in length along said

"Morris G" vein or lode, expressly excepting and exclud-

ing from this sale and entry all that portion of the

ground embraced in mining claims or surveys designated

as lots Nos. 41 and 42, to wit: 245-100 acres embraced in

said lot No. 41, and 5.21-100 acres embraced in said lot

No. 42; and also that portion of any vein or lode the top

or apex of which lies inside of said excluded ground;

said lode claim as entered embracing 13 acres in the
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Harris Mining District, and District of Alaska as shown

by the survey thereof.

$65.00 N. R. PECKENPAUGH,
Receiver.

RECEIVER'S RECEIPT.

"Morris G" Lode Claim, Harris Mining District, Alaska,

Lot No. 97.

District of Alaska,
^
> ss.

Juneau Recording Dist.
J

The within instrument was filed for record at 10

o'clock A. M., May 12, 1-892, and duly recorded in book

"O," on page 80, of the records of said District.

W. R. HOYT,

District Recorder.

United States of America, ^
> ss.

District of Alaska. J

1, Iliraiu II. Folsom, United States commissioner at

Juneau, Alaska, and ex-officio recorder for the Juneau

Recording District, Di.^trict of Alaska, hereby certify

that the foregoing instrument is a true, correct, and

complete transcript of the record, and of the whole

thereof, as the same is found in book "O" of Deeds, at

page 80 of the records of the said Juneau Recording Dis-

trict.

In witness whereof, I have hereunto set my hand and

official seal this 18th day of December, A. D. 1900.

HIRAM H. FOLSOM,

United States Commissioner and Ex-Officio Recorder of

said Juneau Recording District.



166 ^ Frank W. Griffin vs.

Plaintiff's Exhibit "D."

(Loc. Notice. Morris G Lode Claim.)

NOTICE

B of Recs.

12 67.

I, the undersigned, having complied with chapter six,

title thirty-two (32), of the Revised Statutes of the United

States and Mining Laws of Harris District, Alaska Ter-

ritory, do locate 1,500 linear feet on this vein or lode de-

scribed as follows: Beginning at this stake and notice

and running 750 feet in a southeasterly and 750 feet in

a northwesterly direction, together with three hundred

feet (300) on each side for milling and mining purposes,

together with all dips, spurs, angles, veins, or lodes with-

in the boundaries of said lines, end lines and side lines

properly staked.

This lode to be known as the "Morris G" Mine.

Dated on the ground June 4th, 1881.

M. W. MURRY.

June 6th, 1881.

R. DIXON,

Recorder.

Witness

:

ANDY MULHEM.
JOHN MAHER.
COLIN McPHAIL.
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United States of America,
^
y ss.

District of Alaska. J

I, Hiram H. Folsom, United States commissioner at

Juneau, Alaska, and ex-officio recorder for the Juneau

Recording District, District of Alaska, hereby certify

that the foregoing instrument is a true, correct, and com-

plete transcript of the record, and of the whole thereof,

as the same is found in book "B" or "2" of Lodes, at

page 67 of the Records of the said Juneau Recording

District.

In witness whereof, I have hereunto set my hand and

official seal this 18th day of December, A. D. 1900-

HIRAM H. FOLSOM,

United States Commissioner, and Ex-Officio Recorder

for the Juneau Reconling District.

Plaintiff's Exhibit "G."

Nf/nCE TO NOWELL.

(Duplicate Original.)

To the Silver Bow Basin Mining Company, a corpora-

tion organized and existing under the laws of the State

of Maine, and engaged in mining in the District of

Alaska, its successors and assigns.

In accordance with the agreement made and entered

into the 21st day of August, 1891, by and between Mar-

tin W. Murry, of the one part, and the said Silver Bow

Basin Mining Company, of the other part, for the sale

and purchase of the "Morris G" Lode Mining Claim, sit-

uated in Silver Bow Basin, Harris Mining District, and
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District of Alaska, the said Martin W. Murry hereby

exhibits to the said Silver Bow Basin Mining Company,

its successors and assigns, the receipt of the receiver of

the United States land office, at Sitka, Alaska, for the

payment of the said Murry, of the land embraced in

the said "Morris G" Lode Claim, the same being the re-

ceiver's receipt he novr deposits with A. K. Delaney, Esq.,

the holder of the warranty deed, in escrow, executed by

said Murry to said Silver Bow Basin Mining Com-

pany, conveying the said "Morris G" Lode Claim, and in

said agreement mentioned and referred to; and the said

Murry declares himself ready and willing to carry out

and perform the stipulations of said agreement in every

particular, and hereby makes the demand upon said Sil-

ver Bow Basin Mining Company, for the payment of the

first installment of the purchase price, to wit, the sum of

five thousand dollars, to be paid to said Murry by said

Silver Bow Basin Mining Company, on the 1st day of

June, 1892, as in said agreement provided.

Executed in duplicate, and dated Juneau, Alaska,

June 1st, 1892.

MARTIN W. MUBRY,

By JOHN G. HEID,

His Agent and Attorney in Fact.
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Plaintiff's Exhibit '"H."

Silver Bow Basin Co. to Nowell Gold Mg. Co.

DEED.

Silver Bow Basin Mining Co. to Nowell Gold Mining Co.

District of Alaska,
^

Juneau Recording Dist. J

The within instrument was tiled for record at 10:30

o'clock A. M., January 7th, 1892, and duly recorded in

Book "N" on page 738 of the records of said District.

W. K. HOYT,

District Kecorder.

This indenture, made this fourteenth day of December,

in the year of our Lord one thousand eight hundred and

ninety-one, by and between the Silver Bow Basin Mining

Company, a corporation, duly organized under the laws

of the State of Maine, and having a place of business at

Portland therein, party of the first part, and the Nowell

Gold Mining Company, a corporation duly organized

under the laws of the said State of Maine, and having a

place of business at said Portland therein, party of the

second part.

Witnesseth: That the said party of the first part, for

and in consideration of five dollars lawful money of the

United States of America, of the assumption by said

party of the second part of all debts and liabilities of

said party of the first part as per written agTeement to

that effect of this date executed and delivered, and other

good and valuableconsiderationsto it inhandpaid bysaid
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party of the second part the receipt for all of which in

full is hereby acknowledged, does hereby give, grant,

bargain, sell, convey, remise, release, quit-claim, assign,

transfer, set over and confirm unto said part of the sec-

ond part its successors and assigns, all its mines, prop-

erty, rights, interests, and assets of every name and

nature whatsoever, real, personal and mixed, including

its mining properties and claims situated in and near

Silver Bow Basin, Harris Alining District, in the territory

of Alaska and known as the "Dunn & Williams" Claims,

"Discovery Claims," "88" Claim, "Charlotte" Claim, Lots

81, 82, i83, 84, 85, 86 in Little Basin, commonly known as

"Specimen" Basin. "Little Basin" Claims, "Gold Creek"

Claims, "Outlet" Claims, "Canon" Claims, "Harkrader"

Claims; also all the water rights and properties known

as "Granite Creek" water rights, "Gold Creek" w^ater

rights, "Dix" water rights, "Bulger Hill;" and "Hark-

rader" water rights and "Quartz Gulch" water rights,

together with all the veins, lodes, dips, spurs, and angles,

and all metals, ores, gold and silver bearing quartz, rock,

ledge, stones, float quartz, gravel and earth therein and

thereon, for both quartz and placer or hydraulic mining,

and all rights, privileges, and franchises thereto apper-

taining or therewith usually had and enjoyed; and also

all and singular the tenements, hereditaments, and ap-

purtenances thereto belonging or in anywise appertain-

ing, and rents, issues, and profits thereof, and also all the

estate, right, title, interest, property, possession, claim,

and demand whatsoever in law and equity of said party

of the first part of, in, or to said premises and every
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part thereof; also all buildings, mills, tunnels, hydraulic

pipes, aqueducts, flumes, sluices, appliances, tools, im-

plements, and machinery, and any and all property

rights and interests of said party of the first part wher-

ever found or situated, all subject, however, to a mort-

gage to the International Trust ('ompany, trustee to se-

cure the payment of one hundred thousand dollars of

bond^s with coupons amended, dated Sei>t. 2, 1889, which

encumbrance is to be assumed and paid by the party of

the second part according to its agreement in writing

above mentioned. To have and to^ hold, all and sinjxular,

the premises, ixroperties, rights, interests, and assets, to-

gether with all appurtenances and privileges thereto

appertaining unto the said piu-ty of the second part, its

successors and assigns forever.

In witness whereof, the said Silver Bow Basin Mining

Company, party of the first part, has caused these pres-

ents to be subscribed in its corporate name and sealed

with its corporate seal by Albert C. Howard, its treas-

urer, the day and year first above written.

SILVER BOW BASIN MINING COMPANY.
By ALBERT C. HOWARD,

[Silver Bow Basin Mining rn„^„^
Co. Incorporated i«88.

J
ireasurer.

Boston, Dec. 14, 1891.

Personally appeared the above-named Albert C. How-

ard, treasurer, and acknowledged the above deed to be

the free act of the Silver Bow Basin Mining Company.

Before me, WILLIAM E. SPEAR
> Notary Public.
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United States of America, "^

> ss.

District of Alaska. J

I, Hiram H. Folsom, United States Oommissoner at

Juneau, Alaska, and ex-officio recorder for the Juneau

Recording, District, District of Alaska, hereby certify

that the foregoing instrument is a true, correct, and

complete transcript of the record, and of the whole there-

of, as the same is found in Book "N" or "8" of Deeds,

t pfir^e 738 of the records of the said Juneau Recording

District.

In witness whereof, I have hereunto set my hand and

official seal this 18th day of December, A. D. 1900.

' HIRAM H. FOLSOM,

United States Commissioner and Ex-officio Recorder of

said Juneau Recording District.

Plaintiff's Identification No. 2 (Ruled out).

This memorandum of agreement made and executed

by and between the Nowell Gold Mining Company, a cor-

poration duly established under the laws of the State

of Maine, party of the first part, and the Silver Bow Basin

Mining Company, a corporation duly established under

the laws of Maine, party of the second part, witnesseth:

That whereas, the said party of the second part has

this day, in accordance with the votes of its stockholders

at a meeting thereof duly called and held, executed and

delivered unto said party of the first part a transfer and

conveyance of all and singular the property, rights, and

assets of the said party of the second part, for the con-

sideration, among others, that all debts and liabilities
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of said last-named party should be assumed and paid by

the said first name<l party:

Now, therefore, the party of the first part, in consid-

eration of said transfer and conveyance, the proper exe-

cution, delivery, and receipt whereof is hereby acknowl-

edged, does hereby covenant and agret? with tlie said

party of the second part to assume, and hereby does as-

sume, all contracts, debts, and liabilities now existing

and owing by said last-named party, whether the same

are now ujalured and payable or to become so in the

future, including herein among other liabilities the one

hundred thousand dollars mortgage bonds and unpaid

coupons thereto annexed, dated Sept. 2, 1889, and secured

by a mortgage to the International Trust Company of

Boston, trustee, of the same date, and that it will per-

form, pay, settle, discharge, and hold said part^' of the

second part harmless from all such contracts, debts and

liabilities.

In witness whereof, the said Nowell Gold Mining Com-

pany, party of the first part, has caused this instrument

to be signed in its corporate name and sealed with its

corporate seal by Albert C. Howard, its treasurer, thereto

duly authorized this fourteenth day of December, 1891.

[Seal] THE NOWELL GOLD MINING COMPANY.
By ALBERT C. HOWARD,

Treasurer.

Boston, Dec. 11, 1891.

Personally appeared the above-named Albert C How-

ard, treasurer, and acknowleged the within deed to be

the free act of the Nowell Gold Mining Company.

Before me, WILLIAM F. SPEAR,
[Notarial Seal] Notary Public.
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District of Alaska,
]

1^ ss.

Juneau Recording District.
J

The within instrument was filed for record at 11:30

o'clock, A. M., January 7th, 1892, and duly recorded in

book *'N" on page 741 of the records of said District.

W. R. HOYT,

District Recorder.

United States of America,

District of Alaska,

I, Hiram IT. Folsom, United States Commissioner at

Juneau, Alaska, and ex-officio recorder for the Juneau

Recording District, District of Alaska, hereby certify

that the foregoing instrument is a true, correct, and com-

plete transcript of the record, and of the whole thereof,

as the same is found in Book "N" or "8" of Deeds, at

page 741, of the records of the said Juneau Recording

District.

In witness whereof, I have hereunto set my hand and

official seal this 18th day of December, A. D. 1900.

HIRAM H. FOLSOM,

United States Commissioner and Ex-officio Recorder of

said Juneau Recording District.
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Plaintiff's Exhibit "J."

FIIAXK W. GRIFFIN, Successor to M. '^

vs.

AMERICAN COLD MINING CO.

\ No. 390.

Stipulation. United States District Court for the DN
trict of Alaska, Division No. 1. Filed Dec. 18, 1900. W
J. Hills. Clerk. K. F. L.-wis, J. O. lleid, for Plaintiff.

United States District Court fur the District of Ala.ska, Din-

}^ion Xo. 1.

FRANK W. (JRIFFIN, Successor to M.

W MURRAY,

Plaintiff,

vs.

No. 390.

AMERICAN GOLD MINING COM-

PANY',

Defendant.

STIPULATION.

It is hereby mutually agreed by and between counsel

for plaintiffs and defendants in the above-entitled action

that the annexed document is a full, true, and correct
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copy of the original decision of the commissioner of the

general land ofiSce at Washington, D. C, and it

is further mutually agTeed that the decision above

referred to was rendered April 1, 1897, and was

afterward affirmed by the secretary of the inter-

ior, and the matter finally settled, so far a« the

department of interior of the United States is concerned,

on or about February 14th, 1898. It is further agreed

that the annexed copy may be used by both sides as

evidence on the trial of the above cause with the same

force and effect as an original or a duly certified copy

of the original decision might be.

MALONEiY & OOBB,

Attorneys for Defendants.

E. F. LEWIS,

J. G. Held,

Attorneys for Plaintiff.
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C. 0. H. W. OC. J. E. W. J. V. W.
1897-21883. DEPARTMENT OF THE INTERIOR.

N. General Land Office,

O. A. B. Wcashinjrton, D. C, Apiil 1, 18J>7.

PATENTEE OF DISCOVERY PLAC-

ER CLAIM,

vs.

MARTIN W. MFRRY,

Con test No. 1269

Mineral Entry No. 39,

>. held for cancellation

•^s to ground in con.

flict.

Register and Receiver, Sitka, Alaska.

Sirs: The record in the case of the patentee of the Dis-

covery Placer Claim against Martin W. Murry, who

made entry No. 39, for the "Morris 0" Ix)de Claim, was

received at this office with your letter dated October 22,

1896.

The Discovery Placer Claim was located October 4,

1880, and application for patent therefor was filed in

your office October 19, 1888.

Notice of said application was published and posted

from October 25, to December 27, 1888, and no adverse

claim nor protest was filed against it during that period

or at any time.

March 14, 1891, the claimant of said placer claim made

mineral entry No. 32, which embraces lots numbered 77,

78, 79, and 80.

September 18, 1891, patent No. 18,576, was issued upon

said entry.

June 4, 1881, M. W. Murry located the "Morris G" Lode

Claim, and his notice of location was duly recorded. Said
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locator filed his application for patent therefor August

13, 1891, and notice thereof was published and posted

from August 20 to November 12, 1891, and during that

period the claimant of the Discovery Placer Claim filed

no adverse claim nor protest.

May 10, 1892, Mr. Murry made mineral entry No. 39 for

said lode claim, lot No. 97.

The "Morris G" Lode Claim, as surveyed, conflicts with

the Eureka Lode Claim, lot No. 42; the Aurora Lode

Claim, lot No. 41, and with the Discovery Placer Claim,

which is embraced in lots numbered 77, 78, 79, and 80.

In the application for patent for, and in the entry of

the "Morris G" Lode Claim, the conflict with lots num-

bered 41 and 42 are expressly excluded, but the conflict

with the Discovery Placer Claim, conilainiiig 6.33 acres,

is included.

The relative position of the mining claims above men-

tioned is shown by the annexed diagram constructed

from the official of the approved survey of the "Morris

G" Lode Claim.

December 1(), 1891, the Silver Bow Basin Mining Com-

pany, the patentee of the Discovery Placer Claim, filed

its protest against issuing patent upon said mineral en-

try No. 39, for the "Morris G" Lode Claim, inclusive of

the conflict with said placer claim. The protestant al-

leges that there is no lode or vein or rock in place bear-

ing the precious metals within the exterior boundaries

of said part of said "Morris G" Lode Claim which over-

laps said lots numbered 77, 78, 79, and 80, as above de-

scribed, known to protestant, and no vein, lode, or rock

in place bearing the precious metals was known at the

time the said company, by its grantors, made application

for patent for said placer claim.
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From oflQce letter dated December 6. 1892, to surveyor

general of Alaska, I quote:

"The records show that the entire northerly portion of

said claim conflicts with the Discovery placer, lots 77, 78,

79, and 80, for which patent issued September 18, 1891.

Claimant's right to the lode claim, therefore, terminates

at the point where the lode or vein in its outward course

or strike intersects the southerly siide of lot 80 of the

Discovery placer, and a new survey will be required show-

ing the remaining portion only, with parallel end lines.

See paragraphs 50 and 51, Mining Circular.

"It must be clearly shown that the vein or lode for

which patent is sought intersects estch end lin-e di the

said claim.

*'In the matter of the protest filed December 1(1, 1891,

by the Silver Bow Basin Mining Company against the is-

suance of patent for the said "Morris G" lode, a resurvey

obviates the necessity of action thereon and the same

is accordingly hereby dismissed."

No appeal was taken from the decision above men-

tioned, but the amended survey has not been made.

In 1895, the attorneys for the claimant of the "Morris

G" Lode Claim requested the issuance of a patent upon

said entry No. 39, including the conflict with said placer

claim, under the rule announced in the South Star Case.

20 L. D. 204.

By oflBce decision of September 12, 189r), a hearing was

allowed to determine the question, whether at the date

of application for patent for said Discovery placer, a lode

or vein was known to exist within the limits thereof.
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A hearing was regularly held, and on October 22, 1896,

upon the evidence submitted, you rendered your joint

decision as follows:

"After a careful examinattion and consideration of the

said testimony, we find that at the date of application

for patent for said Discovery placer, to wit, October 19,

1898, no lode or vein belonging to the said "Morris G"

claim was known to exist within the limits thereof.

"We transmit herewith the record in the above mat-

ter."

By office letter of January 15, 1897, you were requested

to report whether notice of your decision in this case was

served upon the parties in accordance with the rules of

practice, and to forward evidence of service.

Your report dated February 18, 1897, is as follows:

"In compliance with instructions contained in your let-

ter of 15th ultimo, initial N, C. A. B., we herewith inclose

evidence of service of our decision of October 22, 1896.

Also appeal of claimant for 'Morris G' Lode, filed this

day."

It appears that the local attorney for the "Morris G"

lode claimant acknowledged receipt of a copy of your

decision in a letter addressed to you and dated Novem-

ber 21st, 1896, w^hich letter is as follows: "I hereby ac-

knowledge receipt of your letter of October 23, 1896, in-

closing copy of office decision, dated October 22, in the

matter of the above-entitled contest."

January 6, 1897, the attorney for contestant, resident

in this city, filed motion that your decision be declared

final, which motion is opposed by opposing attorneys.

Rule 44 of the rules of practice provides:
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After hearing in a contested case has been had the

register and receiver will in writing, notify the parties

of the conclusion reached, and that thirty days are al-

lowed for an appeal to the commissioner.

Kule 48 provides: In case of a failure to appeal from

the decision of the local officers, their decision will be

considered final as to the facts.

A careful examination of the record in this case fails

to show that the contestee was notified that he would

be allowed thirty days within which to file notice of an

appeal. Therefore, it is hereby held that it has not been

shown that the appeal filed by the claimant of the "Mor-

ris G" Lode on February 19, 1897, was filed out of time,

and the case will be considered upon its merits. 11 L. D.

191; 12 L. T). 235; 12 L. D. 681; 13 L. I). 478; and 22 L.

D. 24.

The appellant in his appeal alleges:

1. That your findings is unintelligible in that it can-

not be determined therefrom whether at date of applica-

tion for a patent for the placer claim, a lode was known

to exist within its. boundaries, nor could it be determined

whether at that date a lode was known to exist within

the "Morris G" Claim.

2. That the evidence was insufficient to justify your

finding.

3. That the evidence proved conclusively that the lo-

cation of the "Morris G" Lode Claim was a valid lode

location.

4. That the evidence proved conclusively that prior to

any application for patent for Discovery placer claim,

the existence of the "Morris G" Lode Claim was known.
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Many witnesses testified on the trial of this case, and

their testimony is somewhat conflicting upon some of

the points involved, but it is not deemed necessary, for

the purpose of this decision, to give lengthy extracts from

it or to undertake a minute analysis thereof.

It is held that in order to maintain said entry No. 39

as to that portion of the ground embraced therein which

is also within the patented limits of the Discovery

Placer Claim, it was necessary for the con-testee to show

by a clear preponderance of the evidence that a discov-

ery of the "Morris G" vein or lode had been made, and

that the same was known to exist within the limits of

said jjlacer claim prior to October 19, 1888, the date of

filing the placer application for patent.

The evidence upon the question of fact abo^e indicated

has been carefully examined, and the able discussion of

the case contained in the briefs and arguments of the at-

torneys on both sides and the many authorities by them

cited have been carefully considered.

The evidence submitted in this case, in my judgment,

satisfactorily shows that a mineral-bearing vein or lode

was discovered and was known to exist within the limits

of the "Morris G" Lode Claim as surveyed, before the

application for patent for said placer claim was filed, and

that the discovery was made at a point about 150 feet

in a southerly direction from the southerly boundary line

of said placer claim, which point is designated on the of-

ficial plat as "cut 40 long." The evidence, however, fails

to show that the vein or lode discovered within said cut,

and unicovered for the distance of forty feet, was known,

at the time the placer application was filed, to extend
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into the limits of said patented placer claim, and ^he

evidence also fails to show that any vein or lode hais

been discovered and was known to exist within the

ground embraced in said placer at or before the filing of

the placer application.

In the case of Dahl v. Raunheim (132 U. S. 260), which

in its leading features appears to be analogous to this

ca«e, Mr, Justice Field, in deliverinig the opinion (kf the

Court, used the following language:

"The jury having found a general verdict for the

plaintiff must be deemetl to liave found that no such

lode as claimed bj defendant existed when the applica-

tion of the plaintiff for a patent was filed. We may

also add, to what is thus concluded by the verdict, that

there was no evidence of any lodie existiuig within the

boundaries, does not, as observed by the Court below,

create any presumption of the possessrion of a vein or

lode within those boundaries, nor, we may aikl, that a

vein or lode existed within them."

In view of the foregoing said mineral entry No. 39,

for the "Morris (1" Ltnle (^aim is hereby held for can-

cellation, as to the contiiet between that claim, lot No.

97, and the patented Discovery Placer Claim.

If this decision should become final, the "Morris G"

Lode claimant must have an amended survey made of

its claim in accordance with the requirements contained

in office letter of December, 1892, above mentioned.

Notify the parties in interest of this decision, and att
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the proper time transmit evidence of service, together

with all papers filed and your report. 5 L. D. 204.

Very respectfully,

BINGER HERMANN,
Commissioner.

Copy. !

W. n. M.

For Identification, Plaintiff's Exhibit 1. (Ruled out.)

ASSIGNMENT OF CAUSE OF ACTION, MURKY TO
GRIFFIN.

i

Know all men by these presenl^, that I, M. W. Murry,

for value received, hereby assign and m^ke over to

Frank W. GrijBfin all and every claim, demand, and

right of action, of whatsoever sort or kind, which I have

or may have, now or in the future, against Thomas S.

Nowell, arising out of or connected with, or on account

of, that certain mining property, mining location, or

mine commonly known or described as the "Morris G"

Mine, including not only every claim, demiand, and right

of action on account of or arising out of a certain con-

tract or agreement entered into by the said Thomas S.

Nowell with me for the purchase from me by him of the

said mining property for f25,000, and the right to re-

ceive from the said Thomas S. Nowell on account of the

said contract the said sum of $25,000, or any less sum;

but also every other claim, demand, and right of action

arising out of or connected with the said mining prop-

erty; with power to bring any action at law or suit in

equity to enforce or protect any right or claim of right.



The American Gold Mining Company. 125

and to compound, settle, discharge, or release any action

or right of action, at law or in equity, begun or to be

begun, and any claim or demand assierted or to be as-

serted, in reference to or on account of the said "Mor-

ris G" Mine, as fully as I could do in my own name.

MARTIN W. MURRY.

In the United States District Court, for the District of

Alaska y Division No. 1.

FRANK W. URlFriN,

Plaintiff,

vs.

^ No. 300.

THE AMERICAN (iOLI) MlNINd
COMPANY,

,
Defentlaiit.

Motion for New Trial.

Comes now the piaiutill" in the above-entitled action,

by his attorneys, J. G. Held and R. F. Lewis, and moves

the Court for a new trial of the above-eutitled cause;

this motion is based on the facts thait in the trial of the

above cause errors in law, which were excepted to by

the plaintiff, were made by the Court as follows:

1. In ruling out of evidence the acknowledged and

recorded contract by the Nowell Gold Mindn;g Company,

by which the said company assumed the contracts,

debts, and liabilities; of the Silver Bow Baain Mining

Company. *
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2. In refusing to admit in evidence the written as-

signment of cause of actiouj, from M. W. Murry, to Frank

W. Griffin, the plaintiff, covering the contract sued on

in this cause, and offered in evidence by the plaintiff.

3. In refusing to submit to the jury the specific

questions asked for by plaintiff'.

4. In ruling that the decision of the land dep,art-

ment cutting down the "Morris G" Lode Ola^imi from

thirteen to seven acres was final and binding upon this

Court.

5. The Court erred further in instructing the jury to

return a verdict for defendant.

JOHN G. HEID and

K. F. LEWIS,

Attorneys for Plaintiff.

Due service of a copy of the within motion is heneby

admitted at Juneau, Alaska,, this 6th day of February,

1901.

MALONEY & COBB,

Attorneys for Defendant.

Filed Feb. 6, 1901. W. S. Hills, Clerk.
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FRANK \V. GRIFFIN, Successor in

Interest to M. W. MURIIAV,

vs.

AMERICAN (JOLl) M1MN(J COM-

PANY,

Order Denying Motion for New Trial.

And now on this day this cause came on for hearing

upon the motion of plaintiff for a new trial herein, both

parties beinp: represented in court by counsel, and after

arjiument had thereon, and the Court beinjj; fully advised

in the premises, denies said motion, to which said ruling

and order of the Court plaintiff, by counsel, excepts.

Dated February 18, 1901.
i
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In the United St<ites District Court for Alaska, Division

No. 1, at Juneau.

FKANK W. GRIFFIN, Siiecesafjr in

Interest to M. W. MURRAY,

Plaintiff,

vs.
No. 390.

AMERICAN GOLD MINING COM-

PANY,

Defendaait.

Judgment, ;

This cause coming on regularly for trial on the 3th

day of February, 1901, before the Court and a jury, and

a verdict having on said day been duly returned into

open court in favor of the defendant, which was by the

Court received and ordered of record, and the motion for

a new trial having on this day been heard and over-

ruled:

Now, on motion of the defendant's attorneys, Maloney

<fc Cobb, for judgment on said verdict, and by reason of

the verdict aforesaid

—
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It is considered by the Court and is so ordered and ad-

judged that the plaintiff, Frajik W. Griffin, tate nothing

by reasjuu of this action, that the defendant, the Amer-

ican Gold Mining Company, go hence without delay, and

thait it have and recover of and from the plaintiff, Frank

\\
.
(Jriffin, all cos^s lu-itiu incuired, for which let execu-

tion issue.

Dated I'cbiuaiy 18, IDOl.

M. C. BROWN,

Judge.

To which ruling anil judgment of the Court the plain-

tiff, by his attorneys, then ami there excepted.

FRANK W. GIMFFIN, Successor in

Interest to M. W. MURRAY,

vs.

AMERKWN GOLD MINING COM-
PANY.

J

Order Extending Time to File Bill of Exceptions.

And now, upon api)licati.)n (»f the plaintiff herein, it

is ordered that plaintiff have sixty days from and after

this date in which to prepare and file his bill of excep-

tions herein!

Dated March 4, 1901.
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In the United States District Court, for the District of

Alaska, Division No. 1.

FRANK W. GKIFFIN, Successor in

Initereat to M. W. MURRAY,

vs.

No. S90.

THE NOWELL GOLD MINING COM-

PANY, THE AMERICAN GOLD

MINING COMPANY, Substituted.
j

Order Extending Time to File Bill of Exceptions.

And now upon this, day, upon agreement, it is ordered

that plaintiff have thirty days additional time within

which to file his bill of exceptions herein.

March 29th, IQOl.

Certificate to Bill of Exceptions.

Be it known that the plaintiff in the above-entitled

action, having duly filed and propounded a bill of excep-

tions, embracing all of the evidence taken and presenited

in said cause at the trial thereof, anid all of the exhibits

and of the objections, rulings, and exceptions made and

allowed at said trial, and the same having been amended

as proposied by the defendant, the foregoing 58 pages is
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allowed and settled as the bill of exceptions at said trial,

and the undersigned, the Judge of the Court presidinjj

art: said trial, ceitifiej^ that the foregoing is a complete bill

of exceptions embracing all of the evidence ottered in be-

half of either party, and all of the objections made there-

to and of the rulings of the Coui't thereon, and of the ex-

<H]jtions allowed to the parties; and also embracing the

motions of the parties for instructions of the Court to the

jury, and the rulings of the Court thereon, and instruc-

tions to the jury, and the verdict rendertnl by them; and

that the same contains all c.f the niiirtters and pro<-eed-

ina-fi not alreadv of record in said cause.

I>one in open Court this lid day of June, liH)l.

MKLVILLE C. BKOWN,
Judge.

Due service of a copy of the foiegoinii bill of excep-

tions is hereby adnutt(M at Juneau, Alaska, this 3d day

of June, r.lOl.

:MAL()NV vS: (M>HH,

Attorneys for l>efendant in Error.

[Endorsed] : No. 3JM). In United States District Court

of Alaska, Division No. 1. Frank W. Oriffin vs. Ameri-

can Gold Mining Co. Bill of Exceptions. Filed June 3,

1901. W. J. Hills, Clerk. U. F. Lewis and J(vhn O.

Held, Attorneys for Frank W. Griffin.
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In the United States District Court, for the District of

Alaska, Division No. 1.

FRANK W. GRIFFIN, Successor in In-

terest to M. W. MURRY,

Plaintiff,

vs.

V No. 390.

THE AMERICAN GOLD MINING

COMPANY,

Defendant.

Assignment of Errors.

And now, to wit, on the 4th day of February, 1901, at

•the December term for 1900, of the United States District

Court, for the District of Alaska, Division No. 1, at the

courtroom of said court, in the town of Juneau, District of

Alaska, comes Frank W. Griffin, by R. F. Lewis and John

G. Heid, his attorneys, and says that in the records and

proceedings in the above-entitled matter there is manifest

error in this, to wit:

I.

That the United States District Court for the District

of Alaska, Division No. 1, before which said matter was

tried erred in ruling out of, and refusing to admit in, evi-

dence the instrument or document, offered by plaintiff, en-
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titled, "Assignment of Cause of Action," executed and de-

livered by said M. W. Murry to said Frank W. Griffin, as

is set forth in the bill of exceptions, marked "For Identifi-

cation, Plaintiff's Exhibit 1, Kuled Out," as follows:

Know all men by these presents, that 1, M. W. Slurry,

for value received, hereby assign and make over to

Frank W. (Iriffin all and every claim, demand, and right

of action, of wliiitsoever sort or kind, which I liave or may

have, now or in the future, against Thomas S. Nowell, aris-

ing out of (r connected with, or on account of, that certain

mining property, mining location, or mine commonly

known or described as the "Morris (J" Mine, including not

only every claim, denuind and right of action on account of

or arising imt of a cert^nn contract or agreement entered

into by the said Thomas S. Nowrll with iii<* for the pur-

chase from iiic by him of the said mining property for

125,000, or any less snm ; but also every other claim, de-

mand, and right of acti<m arising out of or connected with

the said mining property; with power to bring any action

at law or suit in equity to enforce or protect any right or

claim of right, and to compound, settle, discharge, or re-

lease any action or right of action, at law or in equity, be-

gun or to begun, and any claim or demand to be asserted,

or to he asserted in reference to or on account of the said

"Morris G" mine, as fully as I could do in my name.

MARTIN W. MUKRAY.

II.

The said United States District Court, for the District

of Alaska, Division No. 1, erred in said trial in ruling out

of, and refusing to admit in evidence the acknowledged
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and recorded contract, offered by plaintiff, executed by

tlie Nowell Gold Mining Company, by and under which

said contract, said Nowell Gold Mining Company assumes

the contracts, debts, and liabilities of the Silver Bow Ba-

sin Mining Company, which said contract is attached to

and a part of the deed from the said Silver Bow Basin

Mining Company to the said Nowell Gold Mining Com-

pany, marked Plaintiff's Exhibit "H," as is set forth in

the bill of exceptions, as follows

:

This memorandum of agreement made and executed by

and between the Nowell Gold ^Mining Company, a corpo-

ration duly established under the laws of the State of

Maine, party of the first part, and the Silver Bow Basin

Mining Company, a corporation duly established under the

laws of the State of Maine, party of the second part.

Witnesseth : That whereas, the said party of the second

part has this day, in accordance with the votes of its stock-

holders at a meeting thereof duly called and held, exe-

cuted, and delivered unto the said party of the first part

a transfer and conveyance of all and singular the property,

rights, and assets of the said party of the second part,

for the consideration, among others, that all debts and lia-

bilities of said last-named party should be assumed and

paid by the said first named party.

Now, therefore, the party of the first part, in considera-

tion of the said transfer and conveyance, the proper exe-

cution, delivery and receipt whereof is hereby acknowl-

edged, does hereby covenant and agree with the said party

of the second part to assume, and hereby does assume, all

contracts, debts, and liabilities now existing and owing

by said last-named party, whether the same are now ma-
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tured and payable or to become so in the future, including

herein, among other liabilities, the one hundred thousand

dollars mortgage bonds and unpaid coupons thereto an-

nexed, dated Sept. 2, 1889, and secured by a mortgage to

the International Trust Company of Boston, trustee, of

the same date, and that it will perform, pay, settle, dis-

charge and hold the said party of the second part harmless

from all such contracts, debts and liabilities.

In witness whereof, the said Nowell Gold Mining Com-

pany, party of the first part, has caused this instrument

to be signed in its corporate name and sealed with its cor-

porate seal by Albert C. Howard, its treasurer, thereunto

duly authorized this fourteenth day of December, 1891.

[Seal] THE NOWELL GOLD MINING COMPANY,
By ALBERT HOWARD,

Treasurer.

Boston, Dec. 14, 1891.

Personally appeared the above named Albert C. How-

ard, treasurer, and acknowledged the within deed to be the

free act of the Nowell Gold Mining Company.

[Notarial Seal] Before me, WILLIAM E. SPEAR,

Notary Public.

III.

The said United States District Court for the District

of Alaska, Division No. 1, erred in said trial, in ruling out

of, and refusing to admit, in evidem-e the testimony of R.

F. Lewis, a witness on behalf of plaintiff, as set forth in

the bill of exceptions, as follows:

Question: Mr. Lewis, was any part of this purchase

price of twenty-five thousand dollars paid to Mr. Murry,

in his lifetime, or to his successor in interest, Mr. GrilBBn?
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Answer: No, sir.

Question : And the sum of twenty-five thousand dollars

is still due and owing under that contract?

(Objected to as calling for a conclusion of law.)

(Objection sustained. Exception.)

IV.

The said United States District Court for Alaska, Di-

vision No. 1, erred in said trial in refusing to submit to

the jury, for answer, the specific questions requested by

plaintiff, as set forth in the bill of exceptions, as follows

:

I.

1. Was the "Morris G" lode or vein in existence at the

date of the application for patent for the Discovery Placer

claims, situated in Silver Bow Basin, Alaska?

2. If so, was the "Morris G" lode or vein known to

exist within the boundaries of said Discovery Placer min-

ing claim, at the date of the application for a United

States patent for said Discovery Placer Claims?

V.

That the said United States District Court for Alaska,

Division No. 1, erred in said trial in ruling and instruct-

ing the jury that the decision of the interior department

(Land Department) in cutting down the "Morris G"

Lode Claim from thirteen acres to seven acres, or there-

abouts, was a controlling factor in this case and binding

upon the Court, as is set forth in the instructions of the

Court given to the jury, as set forth in the bill of excep-

tions, as follows:

Gentlemen of the Jury: I am requested by the defend-
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ant in this case to instruct you to return a verdict for the

defendant and this instruction I give you.

It is the opinion of the Court that there is no question

of fact to be submitted to the jury in this case under the

pleadings and the evidence that has been offered. It is

evident that the parties plaintiff undertook to convey to

one of these corporations, some thirteen acres of mining

lands, giving the metes and bounds of the property, for

which the other party was to pay in two different install-

ments the full sum of twenty-five thousand dollars. It is

in evidence that the department of the interior, in passing

upon the rights of these parties who undertook to convey,

has patented to other parties something near seven acres

of the thirteen, leaving six acres and a fraction remaining

for which these plaintiffs might receive a patent and

might convey by proper conveyance to the other parties.

It is possible that in a proper case, properly brought,

that a court might order a conveyance of this property for

some portion of the consideration money originally agreed

upon ; but that could only be upon proof of the value of

the land that is excluded from the patent and the amount

that was agreed to be conveyed, and other proper evidence,

sustaining a case that might be made.

This case does not present any such issues either in the

pleadings or under the evidence. It simply appears that

the whole purchase price of $25,000 was to be paid for

thirteen acres of laud ; that the quantity of land has not

and cannot be conveyed by the plaintiff ; that the contract

stands as a whole, and must be performed as a whole or

not at all. So that, as the case stands here, the plaintiff

is not in a position to complete their contract, and there-
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fore not in a position to recover in this action. There are

many other questions that I might comment upon in this

case under the evidence, but I refrain from doing so, and

I simply instruct you to return a verdict for the defend-

ant. You may select one of your number as foreman

where you sit, and direct him to return a verdict for the

defendant in this case and sign it.

( To which instruction, in so directing the jury to return

a verdict for the defendant, the plaintiff excepts.)

VI.

That the said United States District Court for Alaska,

Division No. 1, erred in the opinion and decision given in

the presence of the jury upon the defendant's motion to

direct a verdict in favor of the defendant, as is set forth

in said bill of exceptions, and in paragraph V (next pre-

ceding) of these "assignments of error."

VII.

That the said United States District Court erred in

granting the defendant's motion to direct the jury to re-

turn a verdict for the defendant.

VIII.

That the said United States District Court erred in de-

nying the plaintiff's motion to grant a new trial upon the

grounds of manifest errors set forth in said motion as ap-

pears upon the records thereof.
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IX.

That the said Tnited States District Court for Alaska,

Division No. 1, erred in entering a judgment in favor of

the defendant and dismissing the action of plaintiff, in-

stead of entering a judgment in favor of plaintiff as

prayed for in his complaint.

Wherefore, the said Frank W. GriflBn prays that the

judgment of the said United States District Court, for the

District of Alaska, Division No. 1, be reversed, and said

United States District Court for Alaska, Division No. 1,

be ordered to enter a judgment for the plaintiff.

R. F. LEWIS and

JOHN G. HEID,

Attorneys for said Frank W. Griffin, Plaintiff in Error,

Juneau, Alaska.

Due and legal service of a copy of the foregoing "as-

signments of errors" is hereby admitted at Juneau, Alaska,

this 1st day of June, 1901.

Attorneys for Defendant in Error.

[Endorsed] : No. 390. In United States District Court,

for District of Alaska, Division No. 1. Frank W. Griffin,

Successor in Interest to M. W. Murry, vs. The American

Gold Mining Co. Assignment of Errors. Filed June 3,

1901. W. J. Hills, Clerk. R. F. Lewis and John G.

Heid, Attorneys for Plaintiff.
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In the United States District Court, for the District of

Alaska, Division No. 1.

FRANK W. GRIFFIN, Successor in In-

terest to M. W. MURRY,

Plaintiff,

vs.
No. 390.

THE AMERICAN GOLD MINING

COMPANY,

Defendant.

Bond on Writ of Error (Copy).

Know all men by these presents, that we, Frank W.

Griffin of ISan Francisco, California, plaintiff in error in

the above-entitled action, as principal, and S. Blum, of

the town of Juneau, Alaska, as surety, are held and firmly

bound unto the above-named American Gold Mining Com-

pany, defendant in error, in the above-entitled action, in

the sum of two hundred and fifty dollars, lawful money

of the United States, to be paid to the said American Gold

Mining Company, for the payment of which, well and

truly to be made, we bind ourselves, and each of us, our

and each of our heirs, executors, and administrators, joint-

ly and severally, firmly by these presents.



TJic Aiiirricini (lold Minimj (Ujiiipani/. 141

Sealed with our seals and dated the 1st day of June, in

the year of our Lord one thousand nine hundred and one.

Whereas, the above-named Frank W. Griffin is about to

sue out a writ of error to the above named court, to re-

examine and reverse in the Circuit Court of Appeals of

the United States of America for the Ninth Circuit, the

judjijment rendered in the above-entitled action by the said

District Court of the T'nited States for the District of

Alaska, Division No. 1, and to obtain an order and judg-

ment of said Circuit Court of Appeals, that the plaintiff

have judgment entered in this Court as prayed for in the

complaint filed herein, or that said plaintiff have a new

trial of his said action in said District Court of the United

States for the District of Alaska, Division No. 1.

Now, therefore, the condition of this obligation is such

that if the above-named Frank W. Griffin, plaintiff in

error, shall prosecute his said writ of error to effect and

answer all damages and costs if he fails to make said writ

of error good, and shall obey all judgments and orders en-

tered against him in the said Circuit Court of Api>eals, un-

der and upon his said writ of error, then this obligation

shall be void ; otherwise the same shall be and remain in

full force and virtue.

(Signed) FRANK W. GRIFFIN.

By JOHN G. HEID, [L. S.]

His Attorney in Fact.

S. BLUM. [L. S.]

Executetl in presence of:

T. R. LYONS.

A. ALLAN MALTBY.
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United States of America,
]
c ss

District of Alaska.
j

S. Blum, being duly sworn, deposes and says that he

is the surety named in and who executed the foregoing

bond; that he is a resident and householder within the

District of Alaska, and is worth the sum of five hundred

dollars, over and above all his just debts and liabilities,

exclusive of property exempt from execution.

(Signed) S. BLUM.

Subscribed and sworn to before me this 1st day of June,

1901.

[L. S.] T. K. LYONS,

Notary Public for Alaska.

The foregoing bond is hereby approved as to form, suffi-

ciency of surety, and manner of execution.

(Signed) MELVILLE C. BROWN,

Judge.

[Endorsed] : No. 390. In U. S. District Court, Dis-

trict of Alaska, Div. No. 1. Frank W. Griffin, Successor

in Interest to M. W. Murry, vs. The American Gold Min-

ing Company. Bond on Writ of Error. Filed June 3,

1901. W. J. Hills, Clerk.
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In the United States District Court, for the District of

Alaska, Division No. 1.

FRANK W. GRIFFIN, Successor in In-

terest to M. W. MURRY,

Plaintitf,

^^'
\ No. 390.

THE AMERICAN (lOLD MI NINO V

COMPANY, )

Defendant. /

Writ of Error.

The President of the United States of America, to the

Judp:e of the l^nitetl States District Court, for the

District of Alaska, Division No. 1, Greeting:

Because in the record and proceedings, and also in the

rendition of the judgment of a plea which is in the said

United States District Court, for the District of Alaska,

Division No. 1, before you, between Frank W. Griffin, as

plaintiff, and The American Gold Mining Company, as

defendant, a manifest error hath happened, to the great

damage of the said Frank W. Griffin, plaintiff in error,

as by his complaint appears, and it being tit, that the error,

if any there hath been, should be duly corrected, and full

and speedy justice done to the parties aforesaid in this
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behalf, you are hereby commanded, if judgment be therein

given, that then, under your seal, distinctly and openly,

you send the record and proceedings aforesaid, with all

things concerning the same, to the United States Circuit

Court of Appeals, for the Ninth Circuit, together with

this writ, so that you have the same at the courtrooms of

said Court in the Customs-house Building in San Fran-

cisco, California, on the 3d day of July, 1901, in the said

Court of Appeals, to be there and then held, that the

record and proceedings aforesaid be inspected, the said

United States Circuit Court of Appeals may cause fur-

ther to be done thereto correct that error what of right

and according to the law and custom of the United States

should be done.

Witness, the Honorable MELVILLE W. FULLER,
Chief Justice of the Supreme Court of the United States,

this 3d day of June, in the year of our Lord one thousand

nine hundred and one, and of the independence of the

United States the one hundred and twenty-fifth.

W. J. HILLS,

Clerk United States District Court, for District of Alaska,

Division No. 1.

The above writ of error is hereby allowed.

MELVILLE C. BROWN,
Judge United States District Court, for Alaska, Division

No. 1.

[Endorsed] : No. 390. In U. S. District Court for Dist.

of Alaska, Div. No. 1. Frank W. Griffin, vs. American

Gold Min. Co. Writ of Error. Filed June 3, 1901. W.

J. Hills, Clerk.
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In United IStates Circuit Court of Appeals, for the Ninth

Circuit,

FRANK W. GKIFFIN, Successor in In-
\

terestto M. \V. MUKllY,

riaiutiff,

vs.

THE AMERICAN GOLD COMPANY,

Defendant.

Citation.

United States of America—ss.

To the American Gold Company, Defendant in Error,

Greeting

:

You are hereby cited and admonished to be and appear

in the United States Circuit Court of Appeals for the

Ninth Circuit, to be holden in the city of San Francisco,

California, on the 3d day of July, 1901, pursuant to a

writ of error filed in the clerk's office in the United States

District Court for the District of Alaska, wherein Frank

W. Griffin, successor in interest to M. W. Murry, is plain-

tiff in error and you are defendant in error, to show cause,
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if any there be, why the judgment in said writ of error men-

tioned should not be corrected and speedy justice not be

done to the parties in that behalf.

June 3d, 1901.

MELVILLE C. BROWN,

Judge United States District Court for Alaska, Division

No. 1.

Received copy of within June 3d, 1901.
' r

MALONY & COBB,

Attorneys for Defendant in Error.

[Endorsed] : No. 390. In U. S. Circuit Court of Ap-

peals for Ninth Circuit. Frank W. (jrittiu, Successor in

Interest to M. W. Murry, Plff. in Error, vs. The American

Gold Mg. Co., Deft, in Error. Citation. Filed June 4,

1901. W. J. Hills, Clerk.
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f)t the United States District Court, for the District of

Alaska, Division No. 1.

FRANK W. GIUFFIN, Successor in In-

terest to M. W. MURRAY,

Plaintiff,

vs.

{

No. 390.

THE AMERICAN GOLD MINING

COMPANY,

Defendant.

Clerk's Certificate to Transcript.

United States of America,
^
> ss.

District of Alaska,
J

I, W. el. Hills, Clerk of the United States District

Court for the District of Alaska, Division No. 1, do here-

by certify the foregoing 136 pages of typewritten matter,

numbered from one to 136, inclusive, to be a full, true,

and correct copy of the record and proceedings in the

above-entitled cause, as the same remains on file and of

record in the office of the clerk of the District Court of

the United States for the District of Alaska, at Juneau

in Division No. 1 thereof; and that the foregoing pages

constitute the transcript of the record on appeal in the

above-entitled cause from the United States District

Court for the District of Alaska for Division No. 1 to
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the United States Circuit Court of Appeals for the Ninth

Judicial Circuit, and the return to the annexed writ of

error filed in my office on the 3d day of June, 1901.

I further certify that I hereto annex and herewith trans-

mit the original citation issued in said cause.

I further certify that the foregoing transcript on ap-

peal and return to writ of error was prepared by plaintiff

in error, and that the cost of examination and certificate,

amounting to $7.35, has been paid to me by J. G. Heid,

of counsel for plaintiff and plaintiff in error above named.

Prank W. Griffin.

In witness whereof I have hereunto set my hand and

the seal of said District Court this 8th day of June, 1901.

[Seal] W. J. HILLS.

[Endorsed] : No. 712. In the United States Circuit

Court of Appeals for the Ninth Circuit. Frank W. Griffin,

Successor in Interest to M. W. Murray, Plaintiff in

Error, vs. The American Gold Mining Company, Successor

in Interest to The Nowell Gold Mining Company, Defend-

ant in Error. Transcript of Record. Upon Writ of Error

to the United States District Court for the District of Al-

aska, Division No. 1.

Filed June 17, 1901.

F. D. MONCKTON,
Clerk.

By Meredith Sawyer,

Deputy Clerk.
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IN THE

United States Circuit Court of x\ppeals

FOR THE NINTH CIRCUIT.

FRANK W. GRIFFIN, Successor in Interest to

M. W. MURRY,
Plaintiff in Error,

VS.

AMERICAN GOLD MINING COMPANY, Successor

IN Interest to the NOWELL GOLD MINING
COMPANY,

Defendant in Error.

tnicf for piaiutiflf in €vtor,

Upon Writ of Error to the United States District Court for the

District of Alaska, Division No. i.

ALFRED SUTRO,
Attorneyfor Plaintiff in Error.

R. F. LEWIS,
Of Counsel,

Filed October ii, 1901.

Clerk.









IN THE

United States Circuit Court of Appeals.

FOR THE

NINTH CIRCUIT.

FRANK W. GRIFFIN, Successor in Interest

TO M. \V. MURRY,
Plaintiff in Error,

vs.

'No. 712.

AMERICAN GOLD MINING COMPANY, Suc-

cessor IN Interest to The Nowell Gold

Mining Company,
Defendant in Error.

6rief for plaintiff in (Error.

STATEMENT OF THE CASE.

This is an appeal from an order denying: a motion for

a new trial and from a judgment for the defendant in

error (defendant below). The action was brought Novem-

ber 20th, 1893, in the United States District Court for

the District of Alaska, to recover the sum of |25,000., un-

der a written agreement made August 21, 1891, between



M. W. Murry and The Silver Bow Basin Mining Company.

(Amended Complaint, Paragraph II not denied, Tr., pp.

32, 33.)

By the terms of the agreement Murry agreed to sell

and the Silver Bow Basin Mining Company agreed to buy,

for the sum of |25,000., the " Morris G " Lode Claim, con-

taining 13 acres of ground, and situated in Harris Mining

District, Alaska. The company agreed to pay the pur-

chase price as follows: f5,000. on the first day of June,

1892, provided that Murry should by that date have pro-

cured a Receiver's Receipt for the " Morris G," and should

on that day tender the same and all necessary instruc-

tions to the General Land Office, to the effect that a

patent might issue to the Silver Bow Basin Mining Com-

pany, together with a deed from Murry to the com-

pany, conveying to it the " Morris G ;" and the remaining

120,000. were to be paid on the first day of August, 1892.

(Plaintiff's Exhibit " A," Tr., pp. 97 to 101.) On Decem-

ber 14th, 1891, the Silver Bow Basin Mining Company,

by a deed, in consideration of the assumption by the

Nowell Gold Mining Company of all the debts and lia-

bilities of the Silver Bow Basin Mining Company, " as

per written agreement to that effect this date executed

and delivered," granted, bargained, sold, assigned and

transferred to the Nowell Gold Mining Company all its

mines, property, rights, interests, and assets of every

name and nature whatsoever, real, personal and mixed.

(Plaintiff's Exhibit " H," Tr., pp. 109 to 112.) Plaintiff

in error offered to prove that on the same day, December

14th, 1891, the Nowell Gold Mining Company, by the

written agreement referred to in the last-mentioned deed,



had assumed all the contracts, debts and liabilities of

the Silver Bow Basin Mining Company. Counsel for de-

fendant in error objected to the introduction of the agree-

ment as irrelevant and immaterial; the court sustained

the objection, to which ruling plaintiff in error excepted.

(Tr., p. 92 and top of p. 93.) The instrument was marked

Plaintiff's Identification No. 2, Ruled Out (Tr., pp. 112,

113). On May 10th, 1892, a Receiver's Receipt for the

" Morris G," covering the 13 acres of land, as agreed to be

conveyed to the Silver Bow Basin Mining Company, was

issued to Murry, and the same was on May 12, 1892, duly

recorded. (Plaintiff's Ex. " C," Tr., pp. 101, 105.) On

June 1st, 1892, Murry, by his attorney in fact, John G.

Heid (Plaintiff's Ex. '' B," Tr., pp. 101 to 103, and Testi-

mony of Heid, !>. 83), gave written notice to the Silver

Bow Basin Mining Company, that pursuant to the agree-

ment between Murry and the Company of August 2l8t,

1891, he tendered to the Company the Receiver's Receipt

for the " Morris G " Lode Claim, and that he was in all

respects ready to carry out his part of the agreement; at

the same time he demanded the sum of $5,000., as agreed

to be paid. (Amended Complaint, Tr., p. 35, not denied.

Plaintiff's Ex. " G," Tr. pp. 107, 108, and Testimony of

Heid, Tr., pp. 84 and 85.) On August 1st, 1892, a tender

of the Receiver's Receipt and of the deed and instructions

was again made and the payment of the remaining $20,-

000. demanded. (Amended Complaint, Tr., p. 35, not de-

nied, and Testimony of Heid, Tr., pp. 81 and 85.) The

defendant in error refused to pay either sum. (Amended

Complaint, Tr., p. 35, not denied; Testimony of Heid, Tr.,

p. 84; and Testimony of Lewis, Tr., p. 93.)



The defenses relied upon by the defendant in error for

its refusal to pay, are

FIRST: That the agreement between Murry and the

Silver Bow Basin Mining Company was not assumed by

the Nowell Gold Mining Company, and that, therefore,

the defendant in error, as successor in interest to the

Nowell Grold Mining Company, is not liable thereunder;

and

SECOND: That, assuming the defendant in error to

be liable under the agreement, this action cannot be

maintained, because, while the plaintiff in error agreed

that the " Morris G " Lode Claim should contain thirteen

acres, it contained, as finally allowed by the General

Land OjQfice, only s^«b- and 67-100 acres; that six and

33-100 acres embraced in the exterior boundaries of the

" Morris G " Lode Claim, as described in the agreement

of August 21st, 1891, conflicted with prior valid mineral

locations, to-wit: Discovery Placer claims embraced in

U. S. Survey Nos. 77, 78, 79 and 80, which prior locations

were by the General Land Office adjudged to have the

prior and better right to the lands so in conflict. (An-

swer of defendant, Tr., pp. 58-61.)

THIRD: The answer of the defendant in error also

avers thait the action ought not to be maintained because

Murry sold and conveyed the " Morris G " Lode Claim

to Griffin on June 30, 1894.

It is contended by the plaintiff in error:

FIRST: That the agreement between Murry and the

Silver Bow Basin Mining Company was assumed by the

Nowell Gold Mining Company by its agreement with the

Silver Bow Basin Mining Company, dated December 14:th,



1891. (Plaintiff's Identification No. 2 Ruled Out, Tr., pp.

112-114); and

SECOND: That the defendant in error itself, by its

predecessor in interest, the Silver Bow Basin Mining

Company, having filed a protest in the General Land Of-

fice against the issuance of a patent for the " Morris G "

Lode Claim to Murry covering 13 acres, after having

contracted that Murry should convey to it the identical

thirteen acres, and thus having prevented Murry from

carrying out this part of the agreement, according to its

terms, is not in a iwsition to set up such non-performance,

and more particularly not, because the 6 33-100 across,

which were not awarded to Murry, were awarded to the

Silver Bow Basin Mining r<)mpany, to whose rights and

property the defendant in error has succeeded.

Also that the General Land Oflfice in refusing to issue

a patent to Murry for the " Morris G " Lode Claim as to

that portion which conflictcnl with the Discovery Placer

Claim, committed an error of law which the court will

correct in this action.

TniKD: The third defense, that the plaintiff in error

ought not to maintain this action because Murry con-

veyed the " Morris G " Lode Mining Claim to Griffin on

June 30th, 1894, and that Griffin is now the legal owner

and holder thereof (Tr., p. 60), involves no long argu-

ment, and we respectfully submit that it cannot be main-

tained for the following reasons: Plaintiff in error ad-

mits the conveyance of the '' Morris G " Lode Claim to

himself on June 30th, 1894, and further avers that upon

presentation of the conveyance transferring the " Morris

G " Lode Claim from Murry to himself and upon presen-
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tation of further documentary evidence, he was, as suc-

cessor in interest to Murry, on June 5, 1895, by an order

of the Court below, without objection on the part of trie

defendant in error, substituted as plaintiff in the action

in the place of Murry. He further avers his readiness

to maEe, execute and deliver any necessary deed to the

defendant in error for the " Morris G." (Tr., p. 64.) The

substitution of Griffin appears on pages 48 to 50 of the

Transcript, and the evidence of the tender by plaintiff in

error to defendant i^ error of a deed to the " Morris G "

Lode Claim for the thirteen acres as described in the

agreement of August 21, 1891, appears in the statement

of Held, on p. 93 of the Transcript.

The substitution of Griffin was proper (Elliott v. Teal,

5 Sawy. 188), and, having been made without objection

on the part of defendant in error, cannot be questioned

on this appeal.

Board of Commr's of Lake Co. v. Sutliff, 97 Fed.

270. (38C. C. A. 167, 275.)

For a complete presentation of the questions involved

in the First and Second defenses it is necessary to state

the following additional facts from the record:

The " Discovery " Placer Claim, which conflicts with

the " Morris G " Lode Claim (see Maps, Tr. pp. 62, 81, 82),

was located October 4, 1880, and Application for patent

therefor was filed October 19th, 1888. March 14, 1891,

the claimant of the Discovery Placer Claim made Mineral

Entry No. 32, which embraces lots 77, 78, 79 and 80. Sep-

tember 18th, 1891, patent No. 18,576 was issued upon said



entry. (Tr. p. 111.) The patentee was the Silver Bow

Basin Mining Company. (Tr. p. 118.)

Jiiue 4, 1881, Murry located the "Morris G" Lode

Claim ; and his notice of location was duly recorded. (Tr.

p. 117, bottom, and Plaintiff's Ex. " D," Tr. pp. 106, 107.)

August 13, 1891, Murry filed his application for patent

for the " Morris G " Lode Claim and notice thereof was

published and posted from August 20th, 1891, to Novem-

ber 12, 1891, during which time no adverse claim or pro-

test was filed. May 10th, 1892, Murry made Mineral En-

try No. 39 for the " :Morris G " Lode Claim, lot No. 97.

The '' Morris G " Lode Claim as surveyed conflicted witli

the Discovery Placer Claim to the extent of 6.33 acres.

(Tr. p. 118.) On December 16th, 1891, the Silver Bow

Kasin Mining Company, as patentee of the Discovery

I*lacer Claim, filed its protest against the issuance of a

patent for the " Morris G " Lode Claim as to the 6.33

acres in conflict with the Discovery Placer Claim. It

specified as grounds of protest

" that there is no lode or vein or rock in place bear-

ing the precious metals within the exterior boundar-
ies of said part of said ^ Morris G ' Lode Claim which
overlaps said lots numbered 77, 78, 79 and 80 as

above described, known to protestant, and no vein,

lode, or rock in place bt^riug the precious metals
was known at the time the same company, by its

grantors, made application for patent for said placer
claim." (Tr. p. 118.)

By reason of this protest the General Land Office made

the following ruling:

" In view of the foregoing said Mineral Entry No.
39, for the ' Morris G ' Lode Claim, is hereby held for

cancellation, as to the conflict between that claim,
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lot No. 97, and the patented Discovery Placer Claim.'

(Tr. p. 123.)

The following facts also appear: A private survey oi

the " Morris G " Lode Claim was made by United States

Surveyor G. W. Garside in 1885 or 1886, and stakes were

set at the corners established in that survey. In 188^

Garside made an oflflcial survey of the " Morris G " Lode

Claim and the corners established were identical witl

those made in the survey of 1885 or 1886. (Tr. p. 76.;

The western corners of the " Morris G " Lode Claim as

established in 1885 or 1886, and again in 1888, appear or

the map (Plaintiff's Ex. " A ' to Deposition of Garside

at pages 81 and 82 of the Transcript, marked with the

letter "O" in red ink. (Tr. p. 76.) The owners of th(

Discovery Placer Claim, before and at the time that the;^

made application for patent for the claim, (October 1888

Tr. p. 117) knew of the existence of the " Morris G " Lod(

Claim. (Testimony of Garside, Tr. p. 77; Testimony o:

Heid, Tr. p. 87.) During the summer of 1888 the stakes

which were placed at the western end of the " Morris G '

in 1885 or 1886, were standing and remained standing

for several years; they were in plain sight and were wel

known as the end stakes of the " Morris G " Lode Claim

they were well marked " Morris G " Post No. 2 and 6

(Tr. pp. 77 and 78.)

At the location stake of the " Morris G " the surface

debris were removed about forty feet long, about six feei

wide, four or five feet deep, showing quartz—nice looking

galena rock—in the bottom in the shape of a vein or lode

and seeming to maintain a uniform strike or course

(Testimony of Garside, Tr. p. 79.)
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By stipulation of counsel, the decision of the General

Land Oflflce on the protest of the Silver Bow Basin Mining

Company to the issuance of the patent for the " Morris

G " was admitted in evidence and marked Plaintiff's Ex-

hibit " I." (Tr. pp. 93 and 115-124.)

It is also in evidence that in 1895 the Nowell Gold Min-

ing Company took possession of a portion of the " Mor-

ris G " Lode Claim not in conflict with any other claim

and did hydraulic mining thereon. (Testimony of Gar-

side, Tr. p. 78; Testimony of Lewis, Tr. p. 89.) The

Xowell Gold Mining Company at that time removed from

undisputed territory of the " Morris G " Lode Claim

about sixty thousand j^ards of gravel. (Testimony of

Lewis, Tr. bottom p. 90 and top of p. 91.)

With this evidence and these facts before the jury the

plaintiff rested, and the defendant in error offered no

evidence. (Tr. p. 86.) Counsel for plaintiff in error then

asked the Court to submit two questions to the jury.

This the Court refused to do and plaintiff in error ex-

cepted to its ruling. (Tr. bottom p. 93 and 94.) At the

request of counsel for the defendant in error the Court

thereupon instructed the jury to bring in a verdict for

the defendant in error. To which instruction plaintiff

in error duly excepted. (Tr. p. 95.) The jury accord-

ingly found for the defendant in error. (Tr., p. 97.)

Plaintiff in error regularly made a motion for a new trial

(Tr. pp. 125, 126), which was denied (Tr. p. 127.) To

which ruling plaintiff in error excepted. (Tr. p. 127.)

Judgment was thereupon entered in favor of defendant

in error. (Tr. pp. 128, 129.)

The bill of exceptions of plaintiff in error was settled,
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allowed, certified and signed by the Hon. Melville C.

Brown on the 3rd day of June, 1901, and was regularly

filed on the same day. (Tr. p. 131.) Thereafter and

after regular proceedings in that behalf a writ of error

duly issued. (Tr. pp. 143, 144.)

ASSIGNMENT OF ERRORS.

Following is a specification of the errors relied upon by

the plaintiff in error.

FIRST. The court below erred in ruling out of and

refusing to admit in evidence (Tr. p. 92) the acknowledged

and recorded contract, offered by plaintiff in error, exe-

cuted by the Nowell Gold Mining Company, by and under

which said contract said Nowell Gold Mining Company

assumes the contracts, debts and liabilities of the Silver

Bow Basin Mining Company, which said contract is at-

tached to, and a part of, the deed from the said Silver

Bow Basin Mining Company to the said Nowell Gold

Mining Company, marked Plaintiff's Exhibit " H." Said

agreement is in the following words and figures:

" This memorandum of agreement made and exe-

cuted by and between the Nowell Gold Mining Com-
pany, a corporation duly established under the laws
of the State of Maine, party of the first part, and
the Silver Bow Basin Mining Company, a corpora-

tion duly established under the laws of Maine, party
of the second part.

Witnesseth: That whereas, the siaid party of

the second part has this day, in accordance with the
votes of its stockholders at a meeting thereof duly
called and held, executed and delivered unto said
party of the first part a transfer and conveyance of

all and singular the property, rights, and assets of
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the said party of the second part, for the consider-

ation, among others, that all debts and liabilities

of said last-named party should be assumed and paid

by the said first-named party:

Now, therefore, the party of the first part, in

consideration of said transfer and conveyance, the

proper execution, delivery, and receipt whereof is

hereby acknowledged, does hereby covenant and
agree with the said party of the second part to as-

sume, and hereby does assume, all contracts, debts,

and liabilities now existing and owing by said last-

named party, whether the same are now matured
and j)ayable or to become so in the future, including

herein among otlier liabiliti('s, theone hundred thou-

sand dollars mortgage bonds and unpaid coupons
thereto annexed, datccl Sept. 2, 1880, and secured by

a mortgage to the International Trust Company of

Boston, trustee, of the same date, and that it will

perform, pay, settle, discharge, and hold said party

of the second part harmless from all such contracts,

debts and liabilities.

In Witness Whereof, the said Nowell Gold Min-

ing Company, party of the first part, has caused this

instrument to be signed in its corjiorate name and
sealed with its corporate seal by Albert C. Howard,
its treasurer, thereto duly authorized this four-

teenth day of December, 1891.

[Seal]
' THE NOWELL GOLD MINING CO.

By Albert C. Howard, Treasurer.

Boston, Dec. 14, 1891.

Personally appeared the above-named Albert C.

Howard, treasurer, and acknowledged the within

deed to be the free act of the Nowell Gold Mining
Company. Before me,

[Notarial Seal] WILLIAM F. SPEAR,
Notary Public.

District of Alaska, I

V. gg
Juneau Recording District.

J

The within instrument was filed for record at

11:30 o'clock A. M., January 7th, 1892, and duly re-
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corded in book ' N ' on page 741 of the records of

said District.

W. R. HOYT,
District Recorder.

United States of America,
'

' ss> ss
District of Alaska.

I, Hiram H. Folsom, United States Commissioner
at Juneau, Alaska, and ex-officio recorder for the

Juneau Recording District, District of Alaska,
hereby certify that the foregoing instrument is a

true, correct and comjDlete transcript of the record,

and of the whole thereof, as the same is found in

Book ' N ' or ' 8 ' of Deeds, at page 741, of the records

of the said Juneau Recording District.

In Witness Whereof, I have hereunto set my hand
and official seal this 18th day of December, A. D.

1900.

HIRAM H. FOLSOM,
United States Commissioner and ex-officio

Recorder of said Juneau Recording Dis-

trict."

(Assignment of Errors II, Tr., pp. 133 to 135, and

,

Plaintiff's Identification No. 2, Ruled Out, Tr., pp.
112-114.)

SECOND. The Court below erred in refusing to sub-

mit to the jury, for answer, the specific questions re-

quested by plaintiff in error, as follows

:

" 1. Was the * Morris G ' lode or vein in existence

at the date of the application for patent for the Dis-

covery Placer Claims, situated in Silver Bow Basin,

Alaska?"
" 2. If so, was the ' Morris G ' lode or vein known

to exist within the boundaries of said Discovery

Placer Mining Claim, at the date of the application

for a United States patent for said Discovery Placer

Claim?"

(Assignment of Errors IV, Tr., p. 136.)
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THIRD. The Court below erred in its opinion and in-

struction to the jury, given as follows:

" Gentlemen of the Jury : I am requested by the

defendant in this case to instruct you to return a ver-

dict for the defendant, and this instruction I give

you.

It is the opinion of the Court that there is no ques-

tion of fact to be submitted to the jury in this case

under the pleadings and the evidence that has been
offered. It is evident that the parties plaintiff under-

took to couve3^ to one of these corporations, some
thirteen acres of mining lands, giving the metes and
bounds of the property, for which the other party

was to pay in two different installments the full sum
of twenty-five thousand dollars. It is in evidence

that the department of the interior, in passing upon
the rights of these parties who undertook to convey,

has patented to other parties something near seven

acres of the thirteen, leaving six acres and a fraction

remaining for which these plaintiffs might receive a

patent and might convey by proper conveyance to

the other parties.

It is possible that in a proper case, properly

brought, that a court might order a conveyance of

this property for some portion of the consideration

monej' originally agreed upon; but that could only

be upon proof of the value of the land that is ex-

cluded from the patent and the amount that was
agreed to be conveyed, and other proper evidence,

sustaining a case that might be made.

This case does not present any such issues, either

in the pleadings or under the evidence. It simply

appears that the whole purchase price of |25,000

was to be paid for thirteen acres of land; that the

quantity of land has not and cannot be conveyed by
the plaintiff; that the contract stands as a whole, and
must be performed as a whole or not at all. So that,

as the case stands here, the plaintiff is not in a posi-
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tion to complete their contract, and therefore not

in a position to recover in this action. There are

many other questions that I might comment upon
in this case under the evidence, but I refrain from
doing so, and I simply instruct you to return a ver-

dict for the defendant. You may select one of your

number as foreman where you sit and direct him to

return a verdict for the defendant in this case and
sign it.

(To which instruction, in so directing the jury to

return a verdict for the defendant, the plaintiff ex-

ce pts.)"

(Assignment of Errors V, Tr., pp. 136-138.)

FOURTH. The Court below erred in granting the

motion of the defendant in error to direct the jury to re-

turn a verdict for the defendant in error.

(Assignment of Errors VII, Tr., p. 138.)

FIFTH. The Court below erred in denying the motion

of the plaintiff in error for a new trial. /

(Assignment of Errors VIII, Tr., p. 138.)

SIXTH. The Court below erred in entering a judg-

ment in favor of the defendant in error and dismissing

the action of plaintiff in error, instead of entering a judg-

ment in favor of the plaintiff in error.

(Assignment of Errors IX, Tr., p. 139.)



16

ARGUMENT.

FIRST : The Court erred in refusing to admit in evi-

dence the agreement between the Nowell Gold Mining

Company and the Silver Bow Basin Mining Company,

dated December 14th, 1891, and marked Plaintiffs Identi-

fication No. 2, Ruled Out, (Tr., pp. 112-114).

The agreement was material and relevant to prove the

issue made by the allegation in the Amended Complaint,

that the Silver Bow Basin Mining Company had on the

19th day of December, 1891, in consideration of the as-

sumption by the Nowell Gold Mining Company of all the

contracts of the Silver Bow Basin Mining Company,

transferred and conveyed all its property to the Nowell

Gold Mining Company, including the contract to pur-

chase the " Morris G " claim, and that the Nowell Gold

Mining Company had, by an agreement between it and the

Silver Bow Basin Mining Company, assumed all contracts

of the Silver Bow Basin Mining Company, including the

contract to purchase the " Morris G " Lode Claim

(Amended Complaint, paragraph III, Tr., p. 34), and by

the denial of these allegations in the answer of the de-

fendant in error. (Answer, paragraph I, Tr., pp. 58, 59.)

Ti needs no argument to prove that the agreement was

relevant and material.

" The meaning of the word relevant, says the Su-

preme Court of New York, as applied to testi-

mony, is that it directly touches upon the issue

which the parties have made by their pleadings, so

as to assist in getting at the truth of it."

Moran v. Abbey, 58 Cal. 163, p. 168;

Greenleaf on Evidence, Sec. 51.
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No objection on the ground of incompetency was urged,

the only objections being irrelevancy and immateriality.

(Tr., p. 92.)

We are at a complete loss to understand upon what

theory the agreement was excluded as being either irrel-

evant or immaterial. Plaintiff in error alleges that, by

a certain agreement, attached to and made a part of his

amended complaint and marked Exhibit " B," executed

between the Silver Bow Basin Mining Company and the

Nowell Gold Mining Company, and referred to in a deed

which was admitted in evidence, the Nowell Gold Mining

Company had assumed the performance of the agreement

between plaintiff in error and the Silver Bow Basin Min-

ing Company (Tr., p. 34); this is denied in the answer of

the defendant in error. (Tr., p. 58.) Then when plaintiff

in error offers the agreement itself to prove the issue thus

made by the pleading, the Court refuses to admit the

agreement in evidence on the grounds of irrelevancy and

immateriality. We submit that here was plain and mani-

fest error.

Moreover, the deed from the Silver Bow Basin Mining

Company to the Nowell Gold Mining Company, which

was admitted in evidence, refers to the written agree-

ment between the two companies. In the consideration

clause of the deed there is this language:

" That the said party of the first part, for and in

consideration of five dollars lawful money of the
United States of America, of the assumption by said
party of the second part of all debts and liabilities

of said party of the first part as per written agree-
ment to that effect of this date executed and deliver-

ed," etc. (Tr. p. 109.)
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And in the agreement between the two companies there

is this language:

" That whereas, the said party of the second part
has this day, in accordance with the votes of its

stockholders at a meeting thereof duly called and
held, executetl and delivered unto said party of the
second part a transfer and conveyance of all and sin-

gular the property, rights and assets of the said party
of the second ])art, for the consideration, among oth-

ers, that all debts and liabilities of said last-named
party should be assumed by the said tirst-named
party," etc. (Tr., pp. 112, 113.)

Under these circumstances we submit that, according

to the familiar rule: where several papers relating to

one another and referring to the same transactions or

subject, are executed, whether simultaneously or on dif-

ferent occasions or days, they all should be construed

and interpreted together as one instrument: the agree-

ment marked riaintifif's Identification No. 2 should have

been admitted in evidence.

In Ingoldsby v. Juan, 12 Cal. 564, at page 577, the Court

says :

" It is a familiar rule recognized by this and all

other courts, that where several papers concerning
the same subject matter are executed by or between
the same parties at the same time, all are to be con-

strued together as one instrument.*'

And so in the case of

Janes v. Throckmorton, 57 Cal, 368,380, it was held that

where a deed to land is made, and by a contempo-

raneous instrument the grantee is to perform certain

conditions, the two instruments are part of the same

transaction, and are to be considered together.
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See also:

Dean v. Lawham, 7 Or. 422, 426 :

Stone V. Hansbrough, 5 Leigh, (Va.) 422, 425:

McCroskey v. Ladd, 96 Gal. 455, 458:

Neuval v. Cowell, 36 Cal. 648:

Divine v. Divine, 58 Barb. 264, 268:

Makepeace v. Harvard College, 10 Pick. 298, 301

:

Pillow V. Brown & Childress, 26 Ark. 240, 249:

Bishop on Contracts, §165.

Defendant in error, being successor in interest to the

Nowell Gold Mining Company, and having, apparently at

its own instance, been substituted in the place of the

Nowell Gold Mining Company (Tr. p. 57), which assumed

" all contracts, debts and liabilities now existing and

owing " (Tr. p. 113) by the Silver Bow Basin Mining Com-

pany, is liable to plaintiff in error, as successor in interest

to Murry, on the contract of August 21st, 1891, between

Murry and the Silver Bow Basin Mining Company.

Thompson, in his Commentaries on the Law of Corpora-

tions, in Vol. 5, Sec. 6547, says :

"And the case is still clearer where the corporation

receiving the transfer agrees to assume and pay the

debts of the corporation making it—in which case,

under the principles of equity and under the modern
codes of procedure, the creditors of the transferring

corporation may maintain a direct action against

the transferee corporations upon the contract, as a

contract made for their benefit."

See also

U. P. Ry. Co. V. McAlpine, 129 U. S. 305:

Friedenwald Co. v. Asheville Tob. Works & Cig. Co.,

23 S. E. 490:
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Higgins V. Cal. Petroleum etc., Co., 122 Cal., 373:

West Un. R. R. Co. v. Smith, 75 111. 496, 500, 501 :

Baker et al v. Eglin, 11 Or. 333, 334:

Bassett v. Hughes, 43 Wis. 319:

Montgomery & West Point R. Co. v. Boring, 51 Ga.

582, 5S7, 588:

Bans' Admr. v. Exchange Bk., 79 Mo. 182, 186.

Inasmuch as it was incumbent upon the plaintiff in

error, in order to establish the liability of the defendant

in error, to prove that the Nowell Gold Mining Company,

the predecessor in interest of the defendant in error, had

assumed the obligations of the agreement between Murry

and the Silver Bow Basin Mining Company, we respect-

fully submit that the Court below committed a material

and prejudicial error when it ruled as follows:

"Mr. Stenographer: You may make this memo-
randum: I admit the deed offered in evidence from
the Silver Bow Basin Mining Company to the Nowell
Gold Mining Companv, but not the paper attached
to it, which forms no part of the deed."' (Tr., p. 92.)
" Plaintiff excepts.'' (Tr., p. 93.)

SECOND. The error of the Court below, in refusing

to submit to the jury the specific questions requested by

plaintiff in error, will, we think, become apparent from

the argument upon that branch of the case, which in-

volves the action of the General Land Office in holding

for cancellation that portion of the " Morris G " Lode

Claim w^hich was in conflict with the Discovery Placer

Claim. We think the materiality of an answer by the

jury to the questions: First. Whether the '' Morris G "
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lode or vein was in existence at the date of

the application for patent for the Discovery

Placer Claim; and, second, whether the "Morris G ''

lode or vein was known to exist within the

boundaries of the Discovery Placer Claim at the date

of application for United States patent for said Discov-

ery Placer Claim, will become apparent when the ruling

of the General Land Office is considered. As that sub-

ject will be fully discussed hereafter, we shall not go

into it at this time.

THIRD, FOURTH, FIFTH and SIXTH specifications

of errors relied upon by the plaintiff in error involve the

same questions and will be considered together.

Plaintiff in error contends that the Court below erred

in its opinion and decision and instruction given to the

jury upon the motion of the defendant in error to direct

a verdict in Its favor; that it erred in granting said mo-

tion of the defendant in error; that it erred in directing

the jury to return a verdict for the defendant in error;

that it erred in denying the motion of the plaintiff in

error for a new trial and in entering a judgment in favor

of the defendant in error and against the plaintiff in

error. (Assignment of Errors V, YI, VII, VIII and IX,

Tr. pp. 136-139.)

The Court below erred in the foregoing particulars for

the following reasons:

I. The plaintiff in error fully carried out the terms of

the agreement between Murry and the Silver Bow Basin

Mining Company which were to be performed by Murry.
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It is alleged in the Amended Complaint and not denied

(Paragraph IV, p. 35):

" That on the 12th day of May, 1892, the plaintiff

herein obtained the receiver's receipt for said ' Mor-

ris G ' Lode Claim, mentioned and referred to in said

agreement as set forth in said Exhibit ' A,' and on

the 1st day of June, 18*J2, the plaintiff herein offered

and tendered to said defendant the said receiver's

receipt, and demanded of the defendant the sum of

15,000.00, being the first payment to be made to this

plaintiff' as provided by and in said agreement as set

forth in said exhibit ' A,' and on the 1st day of

August, 1892, the phiintift' lierein offered and ten-

dered to said defendant the said receiver's receipt,

mentioned and referred to in said agreement set

forth in Exhibit ' A,' together with a good and suffi-

cient deed, duly executed, attested, sealed and ac-

knowledged by the said Martin W. Murry, plaintiff

herein, whereby he conveyed for a valuable consid-

eration the aforesaid ' Morris G ' Lode Claim to the

Silver Bow Basin Alining Company, a copy of which

deed is attached to and made a part of said Exhibit
' A ' and all necessary instructions to the United

States land office, as required by said agreement
Exhibit ' A.'

"

(See also testimony of John G. Held, Tr. pp. 84

and 85.)

In the agreement between Murry and the Silver Bow

Basin Mining Company it is provided:

" The party of the second part hereby agrees to

purchase of the party of the first part the mining
lode claitii known as the " Morris G ' and pay for the

same the sum of twenty-five thousand dollars, as fol-

lows, to-wit: five thousand dollars on the first day
of June, 1892, and twenty thousand dollars on the

first day of August, 1892, provided that on the first

day of June^ 1892, the said party of the first part

shall have successfully prosecuted in the land office
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his application for a patent for said premises, and

shall have come into possession under and by virtue

of such proceedings in the land office of the receiv-

er's receipt, equivalent to a patent for said claim

but in case the party of the first part shall not have

received said receiver's receipt by the first day of

June, 1892, then the whole sum of twenty-five

thousand dollars shall be payable on the first day of

August, 1892, provided as before that the party of

the first part shall have successfiilh^ prosecuted his

application for a patent for said premises and ob-

tained the said receiver's receipt. And it is further

agreed that in case the proceedingis upon said appli-

cation for a patent shall not have been perfected and

the said receiver's receipt issued by the 1st day of

August, 1892, the party of the second part hereby
agrees at any time within one year from said date

to pay the said party of the first part the sum of

twenty-five thousand dollars, the full consideration

price of said premises, whenever within that time

the said party of the first part shall deliver the

party of the second part such receiver's receipt, to-

gether with the deed above mentioned and the said

necessary instructions to the general land office,

whereby the patent to the said premises may be is-

sued by the general land office to the party of the

second part." (Plaintiff's Ex. " A," Tr. pp. 99, 100.)

It is apparent that the essential thing to be done in

the land office was to obtain the receiver's receipt. This

the plaintife in error did. (Plaintiff's Ex. " C," Tr., pp.

104, 105.) That the receiver's receipt did not ripen into

a patent, we submit, in this view of the agreement, is

immaterial, but that, if material, it is apparent, as we

shall hereafter more fully establish, it failed by reason

of the protest made by the Silver Bow Basin Mining Com-

pany itself, the predecessor in interest of the defendant
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General Land Office.

It may be that the defendant in error will call particu-

lar attention to the words in the contract, whereby Murry

agreed to " come into possession under and by virtue of

such proceedings in the land office of the receiver's re-

ceipt equivalent to a patent for said claim." But we

submit that when the price for the land is paid and the

receiver's receipt is issued, the right to a patent immedi-

ately arises:

Lindley on Mines, Sec. 771

;

Benson Mining & Smelting Co. v. Alta Mining &
Smelting Co., 145 U. S. 428, 431.

and that a right to a patent once vested is treated by

the government as equivalent to a patent.

Lindley on Mines, Sec. 771;

Aurora Hill Con, Min. Co. v. 85 Mining Co.,

34 Fed. 515.

In the last case, at page 518, the Court quotes approv-

ingly from an opinion of the Secretary of the Interior

rendered March 4, 1879, as follows:

" In short, an entry made is in all respects equiv-

alent to a patent issued so far as third persons are

concerned. In support of these views I cite the fol-

lowing adjudicated cases: ^Carroll v. Stafford, 3 How.
441; Landes v. Brant, 10 How. 348; Lessees of French
V. Spencer, 21 How. 240; Witherspoun v. Duncan, 4

Wall. 218; Frisbie v. Whitney, 9 Wall. 187; Irvine

V.Irvine, id. 617; Barney v. Dolph, 97 U. S. 652. As
the doctrine is firmly established that, where several

concurrent acts are necessary to make a conveyance,
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the original act shall be preferred, and all subsequent

acts shall have relation to it, it is held that an entry

made is equivalent to a patent issued, within the

meaning and intent of section 2324, Rev. St."

In Last Chance Mining Co. v. Tyler Mining Co.,

61 Fed. 557, this Honorable Court, by Hawley, J., said:

" The patent would then issue upon the receipt and
certificate of entry already given. There was no can-

cellation of these documents, and as long as they re-

mained uncancelled they were, in legal effect, equiva-

lent to a patent, at least so far as the rights of third

parties were concerned."

In Stark v. Starrs, 6 Wall. 402, the Court said, at page

418:

" The right to a patent once vested is treated by the

government, when dealing with the public

lands, as equivalent to a patent issued."

The phrase " equivalent to a patent " was, therefore,

used in a certain, accepted and well defined sense, and

no significance can be attached to that phrase, other

than that Murry agreed to procure a receiver's receipt

for the land. Any other interpretation of this phrase

would be contrary to its meaning and not in keeping with

the intention of the parties to the agreement..

Furthermore, the very language of the agreement nega-

tives any theory that, in order to be entitled to the |25,-

000., Murry was to do more than obtain the receiver's re-

ceipt and deliver the same and the deed to the land to

the Silver Bow Basin Mining Company, together with in-

structions to the General Land Office whereby the patent

to the premises might be issued to it. If Murry failed to
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procure the receiver's receipt bj August 1st, 1892, then

he had one year from that date within which to deliver

it, together with the deed and necessary instructions, and

upon such delivery at any time within the year the Silver

Bow Basin ^Mining Company agree<l to pay him immedi-

ately the entire purchase price of twenty-five thousand

dollars. We submit that this provision of the agreement

is of itself conclusive that Murry was entitled to tlie i)ay-

ment of the $25,000., without securing a patent for the

" Morris G." If such had not been the intention of the

parties, surely they would not have made the entire

purchase price payable upon the delivery of tin' iccciv-

er's receipt, at any time within a year after August

1st, 1802.

Murry having, therefore, procured the receiver's re-

ceipt for the " Morris G " Lode (Maim, covering the lliir

teen acres which he agreed to convey to the Silver Bow
Basin Mining Company, and having made a proper tender

thereof, together with the other papers agreed upon, was

entitled to recover the |25,000. agreed to be paid.

II. Assuming, however, that the agreement between

Murry and the Silver Bow Basin Mining Company is to

be construed as meaning that Murry should secure a

patent for the "Morris G" covering the thirteen acres

which he agreed to convey, then we contend that (1) the

defendant in error, having itself, by its predecessor in

interest, the Silver Bow Basin Mining Company, prevented

Murry from securing a patent for the thirteen acres, and

having itself secured title to that portion which was not

awarded to Murry, is in no position to urge the failure

to secure a patent for the thirteen acres as a defense

;
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and (2) even had the defendant in error itself not pro-

cured the failure of performance of the contract in this

particular, still the plaintiff in error is entitled to recover,

because the General Land Office, in holding that Blurry

was not entitled to the thirteen acres, committed an error

of law which the courts will rectify in this action.

(1) The defendant in error, having itself, by its pre-

decessor in interest, the Silver Bow Basin Mining Com-

pany, prevented Murry from securing a patent for the

thirteen acres, and having itself secured title to that

portion which was not awarded to Murry, is in no posi-

tion to urge the failure to secure a patent for the thirteen

acres as a defense.

It is in evidence that the Silver Bow Basin Mining

Company on the 16th day of December, 1891, filed its pro-

test against issuing a patent for the " Morris G " Lode

Claim (Tr. p. 118), and that this protest resulted in the

action of the General Land Office in holding for cancel-

lation that portion of the " Morris G " Lode Claim against

which the protest was issued. (Tr. p. 123.) We have,

therefore, the following state of facts: The defend-

ant in error, by its predecessor in interest, contracted to

buy a certain mining claim which it was agreed should

contain thirteen acres; by its own action it prevents the

vendor from securing a portion of the thirteen acres, but

itself secures that portion. Can it urge as a defense in

an action for the purchase price a failure of performance

by the vendor which it itself has brought about? We re-

spectfully submit that it is a rule of law, and one that is

well established, that when the performance of a con-
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dition is prevented, or rendered impossible by the party

for whose benefit it was to be performed, the condition is

deemed, in law, performed, or its performance waived or

excused. A case well illustrating: this principle is

Marshall y. Craig, 1 Bibb. (Ky.) 379.

We quote at length from the opinion in that case, because

the point here involved was well considered and thor-

oughly discussed.

Craig sold to Marshall a certain tract of land, the

complete title to which involved three claims, which
Craig agreed to procure and convey to Marshall.

One-third of the purchase price was to be paid on the

transfer of Craig's claim; one-third on the transfer

of Pelham's claim and the remaining one-third on

the transfer of Briscoe's claim. Marshall himself

bought Briscoe's claim, thus putting it out of the

power of Craig to transfer this claim. It was held

in action by Craig to recover the full amount agreed

to be paid that he was entitled to recover.

At page 384 the Court said:

" If the appellant has therefore violated this cov-

enant on his part, what is the result to the appellee?

Not imaginary and assessable damages only for this

breach, but the appellee might well declare for such

damages, as well as to have a performance of the

defendant's covenant, in the same manner as if he

had performed the act which the appellant hath

by his own wrongful act put beyond the power of

the said plaintiff to perform. The appellee sold the

land at a stipulated price, one-third thereof was at-

tached to the covenant for securing Briscoe's claim

upon it, as a precedent condition; now shall it be

said that when the appellant hath, against his cov-

enant, put it out of the power of the appellee to per-

form the condition precedent, that therefore the
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third part of the purchase price shall be lost to him?
The law as well as the plain intent of the parties,

saith, for that the appellant is the cause why the
condition precedent cannot be performed, therefore

the covenantor is excused, and the dut v flowing from
the appellant to the appellee, must attach. We con-

ceive, therefore, that the breach is well assigned,
with the covenant, and that the plaintiff had a right
to go for the contract price, depending on, and at-

tached to Briscoe's claim."

On rehearing, Bibb, C. J., at pp. 389 to 391, said:

" But his purchase of Briscoe's claim was a wrong-
ful act of his own, and without the assent or concur-
rence of Craig; therefore, the solution of the ques-
tion depends on the effect of Marshall's wrongful
act upon Craig's obligation to purchase Briscoe's
claim. That the purciiase made by Marshall him-
self is a perpetual bar of his right against Craig
upon that obligation, and operates as a total dis-

charge of Craig, seems to follow from settled prin-
ciples of the common law. * * * !So if the obli-

gation be to do one thing only, and that thing be pos-
sible at the time, but afterward an;] before the time
when it is to be performed, it doth become impossible
by the act of the obligee, in this case also the obliga-
tion is discharged forever. See Shepherd's Touch.,

p. 393-4. If a man make a feoffment in fee, upon
condition that the feoffee shall reinfeoff him before
such a day, and before the day the feoffor disseise
the feoffee and hold him out by force until the day
be past, the estate of the feoffee is absolute; for the
feoffor is the cause wherefor the condition cannot be
performed, and therefore shall never take advantage
for the non-performance thereof. So if A be bound
in a bond that I. S. shall marry I. C. before such a
day, and before the day B, the obligee, marry her
himself, he shall never take advantage of the bond,
for that he himself is the means that the condition
could not be performed. Coke Litt. 206-b ' and this
is regularly true in all cases ' saith that great law-



29

yer. If he who is to be benefited bj another's ful-

filling his contract or agreement is the occasion why
it is not carried into execution, the contract is

thereby dissolved and the parry bound discharged
from his obligation. (Powell on Ct)ntracts.) After
citing various cases and examples of discharge by
the act of the obligee, the author adds, 'and in

such cases, the party bound to performance will be
in the same condition as if the agreement had been
fulfiUed by him '—

' for if he whom it concerns to

have my j)art of the covenant fulfilled is th(» occasion

why it is not, it is the samt* thing to me as if it were
fulfilled.' • So where a carpenter covenanted to build

a hous«* for another on his land for £10, and came
prciKiicd so to d<», but Vvas ordered by him to desist,

the carpenter, after such demand to desist, might
have maintaintMl an action for the £10,' Powell 420.
* * * The auiiiors irferred to and examples
<]Uoted, seem decisive on tlie (juestion before us."
* * * *' .Marshall hail obliged himself to pay a

sum of mon<*y, under a conditi(»n that Craig should,

before a certain time, p\irchase and secur<' to iiim

liriscoe's claim, but Marshall has prevented the per-

foiiiianre «»f the condition by purchasing it himself

within the time limited; therefore, the condition

ought to be holden as performed.''

Numerous cases illustrating this principle may be

cited. We respectfully <'all the att(»ntion of the Court

to the following:

A contractor may recover the contract price for the

brickwork on a building though he has not finished the

chimneys, where his failure to do so was due to defend-

ants' refusal to perform their agreement, by putting on

the roof timbers, so the work might proceed. The Court

said:

" While there is no doubt that it is a correct prin-

ciple of law that conditions precedent must usually
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be complied with before an action can be maintained
upon a contract, it is also a general principle that

one who prevents the happening or performance of a

condition precedent, upon which his liability, by the

terms of a contract, is made to depend, cannot avail

himself of his own wrong, and relieve himself from
responsibility to the obligee, or be permitted to avoid

his liability for the non-performance of such prece-

dent conditions, which he himself has occasioned."

Vaughnet al. v. Digman et al., 43 S. W. 251, 253.

This doctrine was applied by the Supreme Court of the

United States to an indorser of a note who, though en-

titled to receive notice of non-payment, prevented the

giving of such notice. The Court said:

"' If a party to a contract who is entitled to the

benefit of a condition, upon the performance of which

his responsibility is to arise, dispense with, or by
any act of his own prevent the performance, the op-

posite party is excused from proving a strict com-

pliance with the condition. * * * So where the

parties, as in this case, reside in the same city or

town, the notice should be given at the dwelling

house or place of business of the party entitled to

claim it, and the duty of the holder does not require

of him to give the notice at any other place. If the

giving of the notice at either of these places be pre-

vented by the act of the party entitled to receive it,

the performance of the condition is excused."

Williams v. Bank of U. S.. 2 Pet. 96.

Where plaintiff, a contractor, in doing certain work

for defendant, agreed to obtain the certificates of the

architects of the defendant that the work was properly

done, held that his failure to do so was no defense to an

action for labor and material, where the defendant by
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dismissing the architects from his employ rendered the

securing of the certificates by the plaintiff an impossi-

bility. The Court said

:

" It is also found that plaintiff did not procure the
approval or certificates of architects Townseud and
Wyncken, but in the same connection it is found that
defendant, by his own act, rendered it impossible to
do so, and that plaintiff did get the certificate of the
architect in charge. This was a sufficient compli-
ance with the contract in that regard."

Griffith V. Happersberger, 86 Cal. 605, 613.

A conveyed to B an undivided interest in a lot of land

upon condition that B should prosecute an action then

pending in the name of A against certain persons in pos-

session of the land, and B undertook to prosecute the

suit, whereupon A dismissed the same; held that this ac-

tion on the part of A prevented the performance of the

condition by B and therefore excused the non-perform-

ance.

Houghton V. Steele, 58 Cal. 421.

A board of supervisors engaged a physician to act as

examining physician of the county hospital for a year at

an agreed salary and after he entered upon the duties

of his office the board put it out of his power of perform-

ing the services by rescinding the order under which he

was appointed. Held, that the physician could recover

the amount agreed to be paid him for the year's work.

McDaniel v. Yuba Co., 14 Cal. 444.

A contract of sale of machinery provided for a test and
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the vendee prevented the test from being made; held a

waiver of performance in that respect.

Smith et al. v. Barber, 53 N. E. 1014, 1016.

In Hotham v. East India Co., 1 Durnf. & East 038,

where the defendant prevented the performance of a con-

dition in a contract by the plaintiff, Lord Ashhurst said:

" It is unnecessary to say whether the clause rel-

ative to the certicate be a condition precedent or not;

for granting it to be a condition precedent, yet the

plaintiffs having taken all proper steps to obtain ihv

certificate, and it being rendered impossible to be

performed by the neglect and default of the com-
pany's agents, which the jury have found to be the
case, it is equal to performance."

See also U. S. v. Peck, 102 U. S. 64;

Elithorpe Air-Brake Co. v. Sire, 41 Fed., 662,

666, 667;

Long V. Saufley, 79 Cal. 260 ;

Stone V. Bancroft, 112 Cal. 652
;

Ketchum v. Leilsdorff, 26 Wis. 514, 516

;

Majors v. Hickman, 2 Bibb. (Ky.) 217
;

Little V. Mercer, 9 Mo. 218, 222
;

Jones et al. v. Brown et al., 50 N. E. 648
;

Dodge V. Rogers, 9 Minn. 209, 214
;

Jones V. Walker, 13 B. Men. 163
;

Holt V. Silver, 48 N. E. 837
;

Holme V. Guppy, 3 M. & W. 386
;

Benjamin on Sales, §567
;

Bishop on Contracts, §1431.

It is also to be noted that at and long before the time

that the Silver Bow Basin Mining Company made the
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agreempnt with Murry it knew that the boundaries of

the " Morris G " Lode Claim conflicted to the extent of

between six and seven acres with those of the Discovery

Placer Claim. (Tr., pp. 77, 87). Besides, in the agree-

ment it is stated that for a full description of the " Mor-

ris G " Lode Claim " reference is hereby made to the

deed of the party of the first part to the party of the

second part of even date herewith, conveying said prem-

ises, and also to the field notes of the United States Dep-

ut}^ Surveyor as set forth in the application of the party

of the first part for a United States patent to said lands

known as the ' Morris G,' which application bears date

the 13th day of August, 1801" (Tr., p. 98); and again:

" This agreement is drawn in triplicate and collateral

thereto a deed of the party of the first part, conveying

the said premises to the party of the second part, de-

scribing said premises by field notes of the United States

Surveyor, as set forth in said application for patent," etc.

(Tr., p. 100.) In the deed from Murry to the Silver Bow
Basin Mining Company, which was delivered in escrow

to A. K. Delaney, as agreed (Tr., p. 74), there is a particu-

lar description of the " Morris G." There was, there-

fore, no mistake on the part of the Silver Bow Basin Min-

ing Company as to the boundaries of the " Morris G "

Lode Claim and their conflict with the Discovery Placer

Claim.

It appears, therefore, that the defendant in error,

through its predecessor in interest, contracted with the

plaintiff in error, through his predecessor in interest, to

purchase from him a mining lode claim containing thir-

teen acres of ground; that the predecessor in interest of
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the making of the contract knew that its placer claim

was in conflict with the lode claim; that the defendant

in error, through its predecessor in interest, prevented

the plaintiff in error from obtaining a complete title to

more than six and a fraction acres of the land of the lode

claim,, the title to the remaining six and a fraction

acres, at the instance of the predecessor in interest of the

defendant in error, having been declared to be vested

in it; and that, because the plaintiff in error could not

tender a deed for the thirteen acres, the defendant in

error refused to pay the purchase price. We respectfully

submit that, under the circumstances here detailed and

under the plainest principles of law, the plaintiff in er-

ror was entitled to recover.

2. The General Land Ofl&ce committed an error of law

in refusing to issue a patent to Murry for the "Morris

G " Lode Claim covering the thirteen acres described in

the Notice of Location and in the Receiver's receipt.

Before proceeding to this argument we desire to call

the attention of the Court to the rule, that upon questions

of law the conclusions of the General Land Office are not

binding upon the Courts.

In Wisconsin Central R. R. Co. v. Forsythe, 159 U. S.

46, the Supreme Court says, at page 61:

" But further, it is urged that this question of title

has been determined in the land department ad-

versely to the claim of the plaintiff. This is doubtless

true, but it was so determined not upon any question

of fact, but upon a construction of the law ; and such

matter, as we have repeatedly held, is not concluded
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by tho cler-iRion of tbo land department. Johnson v.

Towsley, 13 Wall. 72; Shepley v. Cowan, 91 U. S.

330; Quinby v. Conlan, 104 U. S. 420; Doolan v. Carr,

125 U. S. niS, 021; Lake Superior Ship Oanal etc.

Co. V. Cunningham, 155 U. S. 354."

See also, Diller v. Hawley, 81 Fed. 651, 26 C. C.

A. 514, affiniUMl in 178 U. S. 476, 489, 490.

We contend that the General Land Office committed

an error of law for the following reasons:

a. The receiver's receipt for the '* Morris G " Lode

Claim, includinjj: that portion in conflict with the Dis-

covery Placer Claim, havini:: been properly issued, and

no adverse claims havinfi: been presented within the time

allowed by law, it should have ripened into a patent, be-

cause the " ^loiTis (t " Lode Claim was known to exist

within the boundaries of the Discovery Placer Claim at

and before the application for patent for the Discovery

Placer Claim, and neither it nor any lode or vein was

mentioned therein.

Section 2333 of the Kev. Stat, of the U. S. provides:

" and where a vein or lode, such as is described in

section twenty-three liuuilred and twenty, is known
to exist within the boundaries of a placer-claim, an
ai>])lication for a i>atent for such placer-claim which
does not include an api)lieation for the vein or lode

claim shall be construed as a conclusive declaration

that the claimant of the placer-claim has no right

of possession of the vein or lode claim."

It is found that " June 4, 1881, M. W^ Murry located

the * Morris G ' Lode Claim, and his notice of location

was duly recorded." (Tr., p. 117.) The Discovery Placer

Claim was located October 4, 1880, and application for
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patent therefor was filed October 19, 1888. (Tr., p. 117.)

The " Morris G " Lode Claim was therefore ** known to

exist," within the meaning of Section 2333 of the Rev.

Stat, of the U. S., before the application for a patent

for the Discovery Placer Claim.

In Noyes v. Mantle, 127 U. S. 348, the United StatesSu-

preme Court said

:

"Where a location for a vein or lode has been made
under the law, and its boundaries have been speci-

fically marked on the surface, so as to be readily

traced, and notice of location is recorded in the usual
books of record, within the District, we think it may
safely be said that the vein or lode is known to ex-

ist, although personal knowledge of the fact may
not be possessed by the applicant for a patent for a
placer claim."

The General Land Office also finds:

" The evidence submitted in this case, in my judg-

ment satisfactorily shows that mineral bearing vein
or lode was discovered and was known to exist

within the limits of the ' Morris G ' Lode Claim,

as surveyed before the application for patent for

said placer claim was filed." (Tr. p. 122.)

(The limits of the " Morris G " Lode Claim as surveyed

conflicted with the Discovery Placer Claim.)

A copy of the patent of the Discovery Placer Claim is

not in the record. " So," (in the language of the Supreme

Court of the United States,) " we cannot speak positively

as to its contents; but it will be presumed to contain res-

ervations of all veins or lodes known to exist, pursuant

to the statute."

Noyes v. Mantle, 127 U. S. 348, 354.
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The " Morris G " Lode Claim havinj? been known to ex

ist within the limits of the Discovery Placer Claim, at

and before the application for patent for the Discovery

Placer Claim, and not having been mentioned therein,

was, therefore, open to location by Murrv, and the re-

ceiver's receipt for tlie " Morris (1 " Lode Chiini, imludin^

that ])ortion thereof in contlict with the Discovery Placer

Claim, having been issued to Slurry without any adverse

chiim, should have ripened into a patent.

Rev. Stat., Sec. 2333

;

See also:

Reynolds v. Iron Silver Mining Co., 110 T. S. 687;

Noyes v. Mantle, 127 U. S. 348, 353;

Iron Silver Mining Co. v. Mike & Starr G. & S.

Mng. Co., 143 U. 8. 394;

Mt. Rosa M. M. & L. Co. v. Palmer, 56 Pac. 176
;

McCarthy v. Speed, 77 N. W. 590 :

Lindley on Mines, Sees. 415, 704,

We may here remark, parenthetically that the ma-

teriality of the answers to the questions which the plain-

tiff in error desired to have submitted to the jury becomes

apparent in this view of the case.

It made no difference that, as the General Land Office

finds,

" the evidence, however, fails to show that the vein

or lode discovered within said cut, and uncovered

for the distance of forty feet, was known, at the

time the placer application was filed, to extend into
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the limits of said placer claim, and the evidence also

fails to show that any vein or lode has been discov-

ered and was known to exist within the ground em-

braced in said placer at or before the filing of the

placer application." (Tr. pp. 122, 123.)

If any portion of the apex on the course or strike of

the vein is found within the limits of the claim, it is

a suflScient discovery to entitle the locator to obtain a

patent for the claim.

See Larkin v. Upton, 144 U. S. 19.

" A mining claim is a parcel of land containing

precious metal in its soil or rock. A location is the

act of appropriating such parcel; according to es-

tablished rules.'' Smelting Co. v. Kemp, 104 U. S.

36, 649.

We think the General Land Office failed to observe

the distinction between lode and lode claim. The law

allows a lode claim to be located and held 1500 feet long

by GOO feet wide, even though the lode within the claim

be only one hundred feet in length by one foot in width.

It is immaterial, therefore, that the lode of the " Morris

G ' Lode Claim was not known to extend v^ ithin the area

of the Discovery Placer Claim, so long as the boundaries

of the lode claim itself extended within that area.

That there may be both a surface placer patent and an

underlying quartz patent granted to different persons for

the same ground is no longer open to doubt.

In Lindley on Mines, Sec. 415, at page 532 of Volume I,

that author, after reviewing the decisions, concludes as

follows:
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" The conclusion seems logical, that if a lode

within a placer is subject to appropriation at all, it

may be appropriated the same as if it were situated

elsewhere. The placer claimant locates with the

full knowledge that a lode discovered within the

limits of his claim will not belong to him by virtue

of his placer location; and that when such is dis-

covered it may be located by those whose rights can

only be detined by end and side lines carving out of

the placer a surface area. The government says to

him in effect: ' You may locate this ground which
a])p<'jirs to be placer, but you do so with the distinct

understanding, that if a lode is discovered therein

b(^f(>rey()U ai>i»ly for a patent, such lode shall belong

to him who tirst discov<M's and locates it. Such dis-

covery will entitle the discoverer to all i)rivileges

which are accorded witli respcM-t to lodes found else-

where on the public domain,'' If a patent issues for

a placer claim which contains a lode or vein, the ex-

istence of which was known to the placer claimant

prior to his a])])lication for such patent, by failing to

claim it, he cannot object to its subsequent approjui-

ation by others."

In the case of South Star Lode, on Review, 20 Land

Decisions, 204, the precise question here involved was

presented for decision. There was a known lode claim

within the boundaries of the land covered by the placer

application and patent, at the time such application w^as

tiled, and " it remains to be seen whether the Department

has jurisdiction under the law to issue patent for the

lode." As in the case at bar, so in the South Star Lode

case, a valid location of the Lode Claim was made, and

the same marked upon the surface, so that the boun-

daries thereof could be readily traced. (20 L. D., p. 205.)

At page 210 the Department concludes:

" Two classes of mineral claims are recognized by
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the mining laws, a placer and a lode claim. Separ-

ate patents may issue for such claims, one conveying

the placer and the other the lode claim, and to differ-

ent persons. These two claims may exist and often

do exist within the same area. Both may pass under
one patent, a placer patent; and this is done where
the lode claim is not known at the date of the appli-

cation, or where it is known and the placer patentee
includes it in his application for patent. If the lode

claim is known at the date of the application, and is

not included therein, the lode claim does not pass
to the placer patentee, but the title to the lode claim
remains in the United States. « * * And it is

now held that when it has been ascertained by in-

quiry instituted by the Department or determined
by a court of competent jurisdiction that a lode

claim existed within the boundaries of the land
covered by a placer patent, and that such lode claim
was known to exist at the date of the application for

such patent, and was not applied for, the land em-
braced in said lode is reserved from the operation
of the conveyance by the terms thereof, and patent
may issue for such lode if the law has been in other
respects fully complied with."

In the case of Aurora Lode v. Bulger Hill and Nugget

Gulch Placer, 23 L. D. 95 the same question was presented

and it was held (p. 102):

" While the discovery and location of a placer
mining claim establishes in the owner the right to

the possession of the superficial area within its boun-
daries for all purposes connected with and incident
to the use and operation of the same as a placer min-
ing claim, such location does not operate to give title

to or right of possession to veins or lodes within its

limits, or preclude the right of discovery and loca-

tion thereof by others."

In Clary v. Hazlitt, 67 Cal., 286, plaintiff, as the pat-

entee of a placer claim, brought trespass against defend-
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ant for workinj? a quartz lode situated within the ex-

terior limits of the placer claim. The lode within the

placer claim was known to exist at the time of plaintiff's

application for a patent, but was not included therein.

Held that the action for trespass would not lie; that

plaintirt' had title only to the placer claim.

See also

Noyes v. Mantle, 127 U. S. 348
;

Iron Silver Mining Co. v. Reynolds, 124 U. S. 374;

Butte & Boston Mining Company, 21 L. D. 125.

It appears from the record (Tr., p. 123) that the Gen-

eral Land Ottice relied uix)n tlic cas(» of Dahl v. Raun-

heim, 132 U. S. 2G0, and the Commissioner says that " in

its leadinjj; features (it) appears to be analoj^ous to this

case." Such, we respectfully submit, is not the fact. On

the contrary, in^the particulare most essential to the

proper determination of this case, Dahl v. Raunheim is

vitally different.

In Dahl v. Raunheim the lode claim was not located

until after the application for patent for the placer claim.

In the language of the Court

:

" The defendant asserts title to a portion of that

ground, being three acres and a fraction of an acre

in extent, as a lode claim under a location by the

the name of Betsey Dahl Lode, made subsequently to

the location of the premises as placer mining ground
and subsequently to the application by the plaintiff

for a patent therefor." (p. 261.)

b. The General Land Office should not have entertained

the protest of the Silver Bow Basin Mining Company, be-

cause the grounds specified in the protest were not those
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permitted by section 2325 of the Revised Statutes, and

because the protest was not made within the time allowed

by law.

The grounds of protest were

" that there is no lode or vein or rock in plae<' bear-

ing the precious metals within the exterior bound-

aries of said part of said ^ Morris G ' Lode Claim
which overlaps said lots numbered 77, 78, 79 and 80,

as above described, known to protestant, and no vein,

lode, or rock in place bearing the precious metals

was known at the time the said company, by its

grantors, made application for patent for said placer

claim."

But after the expiration of the sixty days' publication

of notice,

" no objection from third parties to the issuance of a

patent shall be heard, except it be shown that the

applicant has failed to comply with the terms of this

chapter."

Rev. Stat., Sec. 2325.

If the Silver Bow Basin Mining Company had not made

the agreement with Murry to purchase the " Morris G "

Lode Claim, and had been in a position to assert an ad-

verse claim to a portion of the land included in the " Mor-

ris G " claim, it should have " adversed " the claim

within the time fixed by law. Having failed to do so,

it is forever barred of all rights it might have asserted

under such a claim.

Rev. Stat., Sec. 2325;

Lindley on Mines, Sec. 742.
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We respectfully submit that it follows from all of the

foregoing:

FIRST. That Murry obtained a Receiver's Receipt for

the " Morris G " Lode Claim, and made a tender of it and

of the other necessary papers and performed all that was

required of him under the agreement between himself

and the Silver Bow Basin Mining Company.

SECOND. That the Nowell Gold Mining Company as-

sumed the agreement between Murry and the Silver Bow

Basin Mining Company, and that the defendant in error,

as successor in interest to the Nowell Gold Mining Com-

pany, is liable on the agreement to plaintiff in error as

successor in interest to Murry.

TniRD. That, assuming that Murry was obliged to

obtain a patent for the " Morris G " Lode Claim, contain-

ing thirteen acres of land, the defense of failure of per-

formance, because he obtained a patent to only 6 67-100

acres, is unavailing, inasmuch as this failure was brought

about by the protest of the Silver Bow Basin Mining

Company, which company had itself contracted to buy

the " Morris G " Lode Claim, well knowing that the ex-

terior boundaries thereof conflicted to the extent of

33-100 acres with its own claim, the Discovery Placer,

and to which company were awarded the 6 33-100 acres

not allowed to Murry, and to all of the rights and prop-

erty of which company the defendant in error has suc-

ceeded.

FOURTH. That, assuming that Murry was obliged

to obtain a patent for the " Morris G " Lode Claim, con-

taining thirteen acres of land, the General Land Office
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committed an error of law in refusing to award to him a

patent for the 6 33-100 acres in conflict with the Discovery

Placer Claim. That the " Morris G " Lode Claim, having

been known to exist within the Discovery Placer Claim,

at and before the application for patent for the Discovery

Placer Claim, and neither it nor any other lode or vein

having been mentioned therein, was free and open to

location by any other claimant; and that the protest of

the Silver Bow Basin Mining Company was not only not

within the time allowed by law, but was also on grounds

other than those permitted by the statute.

It is respectfully submitted that the judgment should

be reversed and that the Court below should be directed

to enter a judgment in favor of the plaintiff in error

and against the defendant in error for the sum of $25,-

000., with interest on |5,000. from the first day of June,

1S92, at the rate of eight per cent, per annum, and with

interest at the same rate on |20,000. from the first day

of August, 1892; and for his costs; or that, if such an

order be not made, plaintiff in error be awarded a new

trial.

ALFRED SUTRO,

Attorney for Plaintiff in Error.

R. F. LEWIS,

Of Counsel.
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THE AMERICAN GOLD MINING
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COMPANY, Successor in Interest to

the Nowell Gold Mining Company,

Defendant in Error.

BRIEF FOR DEFENDANT IN ERROR.

We shall not attempt to follow counsel through their

somewhat lengthy and labyrinthian brief, but shall con-

fine ourselves to their allegations of error as found in

the Record. (Record, 132.)

1. In answer to the first allegation of error committed

by the Court below herein—that the Court erred in rul-

ing out of and refusing to admit in evidence the instru-

ment or document offered by plaintiff entitled Assign-

ment of Cause of Action (Plaintiff's Exhibit 1, Record,

124, 133)—we say that the Court having, upon motion of

attorneys for plaintiff "and by agreement between coun-

sel" (Record, 91) in this action, ordered that Frank W.

Griffin be substituted as plaintiff in the place and stead

of Martin W. Murray, deceased, as the successor in in-

terest of said M. W. Murray, deceased, in and to the prop-



^rty in dispute, and said Frank W. Griffin having been,

thereupon, substituted in the place of Martin W. Murray,

deceased, as plaintiff herein (Record, 50), the said instru-

ment or document became and was immaterial and ir-

relevant, and the Court below was right in excluding it.

2. In answer to the second allegation of error com-

mitted by the court below herein—that the Court erred

in ruling out of, and refusing to admit in, evidence a cer-

tain contract, offered by plaintiff executed by the Nowell

Gold Mining Company, by and under which said contract

said Nowell Gold Mining Company assumed the con-

tracts, debts, and liabilities of the Silver Bow Basin Min-

ing Company (Plaintiff's Identification No. 2, Record,

112, 134)—^we say that the Court having admitted in evi-

dence the deed from the Silver Bow Basin Company to

•the Nowell Gold Mining Company (Plaintiff's Exhibit

"H," Record, 109), the contract or agTeement to make

said deed was immaterial, irrelevant, and not the best

evidence of the facts to be proved and proved.

What was the Coui't's ruling upon this agreement?

"By the COURT.—Mr. Stenographer, you may make

this memorandum. I admit the deed offered in evidence

from the Silver Bow Basin Mining Company to the

Nowell Gold Mining Company, but not the paper at-

tached to it, which forms no part of the deed." (Record*,

»2.)

3. To confute the next allegation of error it is only

necessary to state it:

"Q. And the sum of |25,000 is still due and owing

under that contract?"



(Objected to as calling for a conclusion of law. Ob-

jection sustained.) Surely, there was no error in that

ruling.

4. "Plaintiff then requested the Court to submit the

following specific questions to the jury to be answered

by them, to wit:

"1. Was the ^Morris G.' lode or vein in existence at the

date of the application for patent for the 'Discovery

Placer Claims' si'tiiated in Silver Bow Basin, Alaska?

''2. If so, was the 'Morris G.' lode or vein known to

exist within the boundaries of said Discovery Placer

Mining Claims at the date of the application for a United

States patent for said Discovery Placer claims?

"Counsel for defendant objected to the request of plain-

tiff to submit the foregoing questions to the jury, on the

ground that the defendant could not be required to ac-

cept a title to the 'Morris G.' lode, which was in dispute,

and which would compel the defendant to maintain an

action to clear the title of such dispute; and on the

further ground that the questions above are incompetent

and immaterial."

The Court denied the request of plaintiff to submit

the foregoing questions, whereupon the plaintiff then and

there excepted to the ruling of the Court, which excep-

tion is the ground of this fourth assignment of enor.

(liecord, bottom 93, top 94.)

As with regard to the last allegation of error, we think

the bare statement in the bill of exceptions of what oc-

curred at that time sufficient to justify the ruling com-

plained of.



5. The fifth assignment of error is based upon the in-

structions of the Court to the jury, which are so impor-

tant that we give them entire, although they have been

printed three times already in this case.

"INSTRUCTIONS TO THE JURY.

"Gentlemen of the Jury: I am requested by the defend-

ant in this case to instruct you to return a verdict for

the defendant and this instruction I give you.

"It is the opinion of the Court that there is no question

of fact to be submitted to the jury in this case under the

pleadings and the evidence that has been offered. It

is evident that the parties plaintiff undertook to con-

vey to one of these corporations some thirteen acres of

mining lands, giving the metes and bounds of the prop-

erty, for which the other party was to pay in two differ-

ent installments the full sum of twenty-five thousand

dollars. It is in evidence that the Department of the

Interior, in passing upon the rights of these parties who

undertook to convey, has patented to other parties some-

thing near seven acres of the thirteen, leaving six acres

and a fraction remaining for which these plaintiffs might

receive a patent and might convey by proper conveyance

to the other parties.

"It is possible that in a proper case, properly brought,

a Court might order a conveyance of this property for

some portion of the consideration money originally

agreed upon; but that could only be upon proof of the

value of the land that is excluded from the patent and

the amount that was agreed to be conveyed, and other

proper evidence, sustaining a case that might be made.



"This case does not present any such issues either in

the pleadings or under the evidence. It simply appears

that the whole purchase price of |25,000 was to be paid

for thirteen acres of land; that that quantity of land has

not and cannot be conveyed by the plaintiff; that the

contract stands as a whole, and must be performed as a

whole or not at all. So that, as the case stands here the

plaintiff is not in a position to complete their contract,

and therefore not in a position to recover in this action.

There are many other questions that I might comment

upon in this case under the evidence, but I refrain from

doing so, and I simply instruct you to return a verdict

for the defendant. You may select one of your number

as foreman where you sit, and direct him to return a

verdict for the defendant in this case and sign it.

"To which instruction, in so directing the jury to re-

turn a verdict for the defendant, the plaintiffs except."

This contract was entire and not separable or appor-

tionable.

"If the consideration to be paid is ftiiuilr and oifire

[$25,000], the coulmci must be held to be euiirr, although

the subject of the contract may consist of several dis-

tinct and wholly independent items." (2 Par. Con. 519.)

"When parties enter into a contract by which the

amount to be performed by the one and the consideration

to be paid by the other are made certain and fixed, such

a contract cannot be apportioned. * * * This is an

old and deep-rooted principle of the common law, and

though it sometimes has the appearance of harshness,

it would be difficult to contend against it upon principle.



We have frequenlly had occasion to state that courl

justice can only carry into effect such contracts as

ties have made. They cannot make contracts for tt

or alter or vary those made by them. • "We 1

seen that when parties make a contract which is no^

portionable, no part of the consideration can he recoven

an action on a contract, until the whole of that for w
•the consideration was to be paid is performed." (2

Con. 520-522.)

Such an instruction as the foregoing, like a noi

in a State court, should alwaj's be granted where a

diet in favor of plaintiff, if found, should be set asid<

want of evidence to support it. What was there f

jury to do in this case? Nothing except to obey th

struction of the Court.

That plaintiff could not give defendant title tc

thirteen acres which he agreed to convey because del

ant or some predecessor of his had acquired and ov

a portion of the premises, has "nothing to do with

case," and the authorities cited to this point either

not controlling or are not in point.

Besides, error was not distinctly assigned upon

point, and "a Court will not disregard strict compli

with its rules as to assignments of error in order to m

an error technical and probably immaterial."

A. T. & S. F. R. Co. V. Mulligan, 14 C. C. A. 5^1

6 & 7. The sixth and seventh assignments of erroi

covered by previous assignments.

8. The eighth assignment—that the Court erre

denying the plaintiff's motion for a new trial—need



notice, because a ruling upon such a motion is no ground

of error—and

9. The ninth assignment is too general and indefinite

for any use.

This concludes what we deem it necessary to say in an-

swer to counsel's somewhat voluminous brief.

We respectfully submit that the judgment of the Court

below herein should be affirmed, with costs.

L. S. B. SAWYER,
Counsel for Defendant in Error.
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PETITION FOR REHEARING.

To the Honorable theJudges of the United States Cir-

ciiit Court of Appealsfor the Ninth Circuit:

The plaintiff in error respectfully asks that the de-

cision of this Honorable Court made in this cause on

the 10th day of March, 1902, be set aside and a rehear-

ing granted.

He asks this because he thinks that the vital point

in this case, and the one on which the reversal of the

judgment of the Court below was asked, has been over-

looked.

In its opinion this Court says: "The case in truth



'* was one in which the plaintiff below contracted to sell

" what he did not own and could not convey."

The plaintiff in error most respectfully but emphati-

cally insists that this conclusion is wrong.

The Court decides that the action is brought to re-

cover $25,000, with interest, under and by virtue of a

contract entered into August 21st, 1891. All that

plaintiff in error now asks is that the Court will once

again read that contract in the light of the remarks of

this petition.

For convenient reference we insert the contract here:

"Articles of agreement, made and entered into this

21st day of August, 1891, by and between Martin W.
Murray, of Juneau, Alaska, party of the first part, and
the Silver Bow Basin Mining Company, a corporation
duly organized under the laws of the State of Maine,
party of the second part, witnesseth:

"That the said party of the first part, for and in
consideration of the covenants hereinafter set forth, to

be performed by the party of the second part, and also

in consideration of the sum of twenty-five thousand
dollars to be paid to him by the party of the second
part, as hereinafter set forth, hereby covenants and
agrees with the said party of the second part to sell

unto it that certain mining lode claim known as the
'Morris G', situated in the Harris Mining District, in

the District of Alaska, for a full description of which
reference is hereby made to the deed of the party of the
first part, to the party of the second part of even date
herewith, conveying said premises, and also the field-

notes of the United States deputy surveyor as set forth
in the application of the party of the first part for a.

United States patent to said location known as the
'Morris G', which application bears date the 13th day
of August, 1891; and the said party of the first part
further covenants and agrees to prosecute said ap-

plication for a patent in the land oflSce to a final



determination, and upon the issiia^ice of a receiver's

receipt for said ground on said application for a pat-

ent^ and npon the payment of the sum of twenty-

five thousand dollars as hereijiafter set forth^ the

party of the first part hereby covenants and agrees that

the deed heretofore mentioned and set forth, which by
agreement of the parties is placed in escrow in the hands
of A. K. Delaney, shall be forwarded together with such
receiver's receipt to the Commissioner of the General
Land Office at Washington with any necessary instruc-

tions of the party of the first part, to the end THAT THE
PATENT FOR SAID 'MORRIS C LODE MAY BE ISvSUED

TO THE PARTY OF THE SECOND PART.

"For and in consideration of the covenants hereinbe-

fore set forth, to be performed by the party of the first

part, the party of the second part hereby agrees to pur-

chase of the party of the first part the mining lode

claim known as the ^Morris G\ and pay for the same
the stem of twenty-five thousand dollars^ as follows^ to-wit:

Five thousand dollars on the 1st day of June, 1892, and
twenty thousand dollars on the first day of August,

X^'d'l, provided that on the fifst day of June, i8g2, the

saidparty of the first part shall have successfully prose-

cuted in the land office his application for a patent for

said premises, and shall have come into possession under

and by virtue ofsuch proceedings in the land office of a

receiver''s receipt, equivalent to a patent for said claim

but in case the party of the first part shall not have re-

ceived said receiver's receipt for the first of June, 1892,

then the whole sum of twent3'-five thousand dollars

shall be payable on the first day of August, 1892, pro-

vided as before that the party of the first part shall have

successfully prosecuted his application for a patent for
saidpremises and obtained said receiver's receipt. And
it is further agreed that in case the proceedings upon

said application for a patent shall not have been per-

fected and the said receiver's receipt issued

by the ist day of August, i8g2, the party of the second

part hereby agrees at any time within one year from

said date to pay the said party of the first part the sum
of twenty-five thousand dollars the full consideration

price of the said premises, whenever within that tifne



the saidparty of the first part shall deliver to the party

of the second part such receiver''s receipt^ together with

the deed above mentioned and the said necessary in-

structions to the general laud office, whereby the
PATENT to the said premises may be issued by the

general land office to the party of the second
PART.

"This agreement is drawn in triplicate and collateral

thereto a deed of the party of the first part, conveying
the said premises to the part}' of the second part, de-

scribing said premises by field-notes of the United
States surve\'or, as set forth in said application for

patent and containing the usual covenants of warrant}^

and which said deed, together with one triplicate of this

agreement, is placed in the hands of A. K. Delaue}-, in

escrow, to be disposed of in accordance with the terms
of this agreement, or returned to the said part}* of the

first part in case such agreement is not finally per-

fected and carried out and one triplicate of this agree-

ment is delivered to each of the parties hereto respec-

tively.

"In witness whereof the parties hereto have hereunto
set their hands and seals the day and year first above
written.

"M. W. Murray,
"Silver Bow Basin Mining Co.

"By its President,

"T. S. NOWELL.
"Witnesses:

"A. K. Delaney.
"A. H. Gamel."

(Dul}' acknowledged.)

We submit that, if Murray procured from the local

land office a receivers receipt for the ^^Morris 6^" lode

claim within the time specified in the foregoing agree-

ment, and delivered the same to the Silver Bow Com-

pany, together with instructions to the General Land



OflSce and the deed mentioned in the contract, he was

entitled to recover the full sum of twenty-five thousand

dollars. // is admitted that Murray did all this. But

because the GENERAL Land Office, nearly five years

afterwards, to-wit : on April 1st, 181)7, decided^ at

the instance of the Silver Bow Company itself^ that a

United States patent for the full thirteen acres of

the "Morris G" should not issue to the Silver Bow

Company, this Court holds tliat the plaintiff cannot

recover.

The decision of the General Land Office is a false

quantity in this case. It misled the Court below and

it has misled this Court. All that Murray was called

upon to do was to procure a receiver's receipt from the

local land office. He was not to secure A PATENT in

THE General Land Office. The Silver Bow Com-

pany itself, by the terms of the contract^ with the receiv-

er's receipt and the deed and instructions, was to secure

a patent in the General Land Ojfice.

In this connection we respectfully ask this Court to

briefly look at the salient facts of the case:

The Silver Bow Company was the owner of a placer

location located October 4th, 1880. On August 21,

1891, it entered into a contract with \l\xxx2.y to pay

twenty-five thousand dollars for a receiver's receipt for

the "Morris G" lode location, located June 4th, 1881.

When it inade this contract it knew that a large por-

tion of the lode location extended ifito its placer loca-

tion. Murray filed an application in the local office for

the "Morris G" lode location on August 13th, 1891.
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Notice of the application was published from August

20th to November 15th, 1891. The Silver Bow
Company filed no adverse claim. Of course it did

not; why should it? Had it not contracted to pay

twenty-five thousand dollars for the receiver's receipt

for the lode claim? But on December 16th, 1891,

thirty-four days after the time had expired within which

to adverse the lode claim, the Silver Bow Company, for

some unknown reason, filed a protest, of a kind not

allowed by law, in thk General Land Office,

against the issuance to itself of a patefttfor the ''''Morris

6^" lode clai^n. How possibly could the allowance or

disallowance of that protest affect the rights of

Murray to recover the twenty-five thousand dollars?

He had procured from the receiver of the local land

office and had tendered to the Silver Bow Company a

receipt for the "Morris G", as he had agreed to do.

Whether or not the General Land Office, upon the

protest of the Silver Bow Company, held for cancella-

tion the whole or au}^ part of the "Morris G", we

respectfully insist, cannot affect Murray's right to

recover. He had done everything that he had agreed

to do under the contract.

Is this Court going to shut its eyes to this deliberate

and unlawful attempt on the part of the Silver Bow

Company to escape the obligations of an agreement to

pay twenty-five thousand dollars for a receiver's

RECEIPT—NOT FOR A PATENT—for the "Morris G" lode

claim? We sa}^ that the facts of the case make it

palpably apparent that the owner of the placer claim,

knowing that the lode claim extended into its



placer claim, and believing, as it had a right to do

under the law, that there may be both a lode and a

placer claim for the same propert}', contracted to pur-

chase from the lode claimant his inchoate title to the

lode claim, so that it could secure for itself a patent for

the lode claim, and thus own, not only the surface, but

all under the surface, of its placer claim.

We earnestly submit that the decision in this case is

erroneous; that it is against the facts and against the

law; that the plaintiff did not contract to sell what he

did not own and could not convey; but that on the con-

trary he performed every act required of him under the

contract, and that the defendant, by itself procuring a

ruling from the General Land Office adverse to itself

cannot defeat the right of the plaintiff to recover.

We have spoken only of Murray and the Silver Bow

Company, because this Court has decided that the pres-

ent parties to the action stand in the shoes respectively

of the original parties to the contract.

We have purposely made this petition as brief as we

could consistently with our effort to point out the error

into which we think the Court has fallen. If we have

succeeded in raising in the mind of the Court, a doubt

as to the correctness of its opinion herein, then we have

accomplished our purpose. For we are satisfied that

upon a further hearing we can convince this Honorable

Court that the facts and the law demand that the plain-

tiff should have judgment.

It is very earnestly and respectfully submitted that a



rehearing in this cause should be granted.

Alfred Sutro,

For Plaintiff in Error.

I hereby certify that in my judgment the foregoing

petition for rehearing is well founded, and that it is not

interposed for delay.

Alfred Sutro,

Attorney for Plaintiff in Error.

Dated: San Francisco, March 22nd, 1902.



No. 712

UNITED STATES CIRCUIT COURT OF APPEALS

FOR THE NINTH CIRCUIT.

FRANK W. GRIFFIN, Successor in

Interest to M. W. MURRAY,

Plaintiff in Error

^

vs.

THE AMERICAN GOLD MINING
COMPANY, Successor in Interest

TO THE NOWELL GOLD MIN-
ING COMPANY,

Defendant i?i En or.

OCT

Brief for Defendant in Error on Rehearing.

Upon Writ of Error to the United States District

Court tor the District of Alaska,

Division No. 1.

LORENZO S. B. SAWYER,

Counsel for Defendant in Error.

TUB KILMER BROTHERS CO. PKINT, 41:4 SANSuME STREB.T, S. F.





IN THE

UNITED STATES CIRCUIT COURT OF APPEALS,

rOB. THE NINTH CIRCUIT.

FKANK W. (IHIFFIX, vSwcessor iu In-

tcrost to y\. W. MTRKAY,
Plaintiff in Error,

vs.

THE AMERICAN GOLD :MIXI>:rT / ^'^- ^'^^'

COMPANY, Successor in Interest to

the NOWELL GOLD MINING COM-

PANY,
j

Defendant in Error.

Brief for Defendant in Error on Rehearing.

The plaintiff in eiTor, bv his counsel, asks that the

decision of this Court, made in this cause on the 10th

day of March, 1002, be set aside, because he thinks the

vital point in the case, and the one on which the rever-

sal of the judgment of the Court below was asked, has

been by this Court overlooked.

What is this vital point upon which this rehearing

was asked and presumablj- granted?

This action was broug-bt to recover $25,000, under

and' by virtue of a contract entered into August 21. 1891.

The contract referred to was a contract on the one side



to sell and on the other side to buy certain mining

ground. Plaintiff could not, and did not, procure title

to more than about one-half of the premises agreed to

be conveyed, and the defendant, thereupon, refused to

pay the price agreed upon for what he did not get in

its entirety. Counsel contend that this contract was a

contract to sell and buy respectively, not a mining

claim, but a receiver's receipt, which might or might

not turn out to be worth anything. The bare statement

of this contention is a refutation of it. The best proof

that the contract does not admit of any such construc-

tion is, of course, found in the contract itself, the main

clauses of which read, like all similar contracts:

"The said party of the first part * * * hereby

covenants and agrees with the said party of the second

part to sell unto it [not a receiver's receipt, but] that

certain mining lode claim known as the 'Morris G./

situated in the Harris Mining District, in the District

of Alaska, for a full description of which reference is

hereby made to the deed of the party of the first part to

the party of the second part, of even date herewith.

* * * " And: "The party of the second part hereby

agrees to purchase of the party of the first part [not a re-

ceiver's receipt, but] the mining lode claim known as the

'Morris G.'. * * * "

There is also contained in this contract a further agree-

ment that the party of the first part will prosecute an

application that he had already made in the land of-

fice for a United States patent to said location known

as the "Morris G." to a final determination, "to the end



that the patent for said 'Morris G.' lode may be issued

to the party of the second part." And when the party

of the second part agreed to purchase of the party of

the first part, the said mining lode claim, he did so,

"provided that * * * the said party of the first part

shall have successfully prosecuted in the land office his

application for a patent for said premises, and shall have

come into possession, under and by virtue of such pro-

ceedings in the land office, of a receiver's receipt,

equivalent to a patent for said claim * * * "; these

further agreements being repeated in connection with

a statement of the times at which they were to be per-

formed. The only other provision of the contract is one

for the* delivery of "such receiver's receipt together with

the deed above mentioned, and the said necessary in-

structions to the general land office, whereby the patent

to the said premises may be issued by the general land

office to the party of the second part."

Now, if these further agreements be somewhat in-

definite, do' not the principal clauses of the contract con-

trol and render them definite and certain, under the

rule of interpretation and construction that all the pro-

visions of the contract must be construed together and

the manifest intent of the parties govern? Counsel for

plaintiff in error also cites this rule as follows: "What

did he [Murray] contract to do? In determining this the

Court will not look at any single sentence in the con-

tract, but, 'taking the instrument by its four corners,' it

will look at the whole of it and ascertain the meaning

and intention of the parties." To hold that a contract to



buy and sell, respectively, anything was satisfied by the

delivery of a receipt, and other papers, that might not

be worth the paper they were written on, would be a

very plain case of reductio ad absurdum which another

rule of interpretation and construction prohibits. To

be specific, counsel says: "If Murray procured from the

local land office a receiver's receipt for the 'Morris G.'

lode claim within the time specified in the agreement,

and delivered the same to the Silver Bow Company, to-

gether with instructions to the general land office and

the deed mentioned in the agreement, Murray is entitled

to recover." (Brief for Plaintiff in Error at 'Second Hear-

ing, p. 5.) What an interpretation or construction to

be placed upon such a plain and simple contract! Should

not every contract be interpreted and construed in the

light of common sense? Does not such an interpreta-

tion and construction ignore this great rule as well as

many other rules of construction and interpretation?

Would anybody buy a piece of land when all that he

could get would' be a receipt for the purchase money, in-

structions how to go about to get title, and a merely

formal deed conveying no title? And would not any in-

terpretation or construction of any contract fhat tended

to such a conclusion be immediately rejected as absurd ?

Were not this Court and the Court below right in pro-

nouncing this a vase in ivhich the plaintiff' helow eon-

tracicd to sell uJiat he did not oicn, and could not lon-

veijf No question of specific performance arises here,

for plaintiff did not, and could not, perform his part of

the contract, and so, could not, of course, enforce per-



formance by the other party. Besides, equity will not

enforce specific performance of an unconscionable and

one-sided bargain.

Although counsel admit (Brief, p. 2) that ''the entire

case hinges upon the construction of this contract/' yet

he goes over many of the old grounds elaborated in his

first brief. He says: "The decision of the general land

office is a false quantitj' in this .case. It misled the

Court below and it mislefl this Court upon the first hear-

ing"! (Brief p, 11.) Was this Court, then, mistaken,

when, toward the close of its opinion herein, it said:

"That the determination of such questions of fact [as

prior location, etc.] by the land department of the Gov-

ernment is conclusive upon the Courts, has been so of-

ten decided as to render a citation of the cases unneces-

sary. There was, therefore, no error on the part of the

Court below in refusing to submit to the jury, at the

request of the plaintiff,'' such questions in this case.

One stem of the straw that is thus thrashed over is as

follows: Tlie defendant in eiTor, having itself by its pre-

decessor in interest prevented Murray from securing a

patent, is in no position to urge the failure to secure a

patent for the thirteen acres as a defense. But what

says this Court upon this contention? "The contention

on the part of the plaintiff in error that he and his pre-

decessors in interest were prevented by the wrongful act

of the predecessor in interest of the present defendant

from performance of the plaintiff's agreement, cannot be

sustained. The Silver Bow Company, in contesting the

application of the 'Morris G/ lode claimant, was but pro-



tecting its own prior placer location, and was under no

obligation of any character to stand by and permit the

claimant of the subsequent lode location to include there-

in a part of its ground. The case, in truth, was one in

which tliG plaintiff heloiv contracted to sell what he did

not own and could not convey, and as the contract was

entire, there was nothing left for the trial Court to do, as

the case was presented, but to instruct the jury to return

a verdict for the defendant."

We are proud to submit and maintain that this Court

was right in every one of its conclusions in the opinion

already rendered by it in this case.

It is not uncommon for a defeated party to think that

the Courts that decided against him have fallen into

error or been misled.

What matters it whether the Silver Bow Company,

when it entered into this contract, knew that a lode lo-

cation extended into its placer location? No fraud is

alleged or pretended to have brought about or have en-

tered into this contract.

We not only admit, but count upon, the fact that a

receiver's receipt is equivalent to a patent, and thank

counsel for stating and citing authorities to this point.

Plaintiff promised us what was equivalent to a patent

for the whole ground in controversy here, described by

metes and bounds; but did not, and could not, keep his

word. "Hence these tears." For one party to a contract

to wrongfully and unlawfully or fraudulently prevent

the other party from performing a contract relieves the

party prevented from the oblisration to nerform the con-



tract, but this is no such case. The principle and the

cases cited in support of it do not apply to this case,

and will not cover this case until they require a grantee

to make good the title of his grantor, even if he has to

deed to him all prior rights that himself or his pre-

decessors may ever have acquired.

The defendant in error herein respectfully asks this

Court to ayaiii affirm the judgment of the Court below

in this cause.

Respectfully submitted,

L. S. B. SAWYER,

Counsel for Defendant in Error.
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Statement of the Case.

This is the second hearing of this case. Upon the

first hearing the judgment of the lower Court was

affirmed. The decision was rendered on March 10th,

1902, and the opinion is reported in 114 Fed. 887.

On June 6th, 1902, a rehearing was ordered.

The action was brought November 20th, 1893, tore-

cover the sum of $25,000. witli interest under a con-



tract entered into August 21st, 1891. The entire case

hinges upon the construction of this contract. For

that reason, we respectfully ask a careful reading of

it by the Court. It is as follows:

" Articles of agreement, made and entered into this

21st day of August, 1891, by and between Martin W.
Murry, of Juneau, Alaska, party of the first part, and
the Silver Bow Basin Mining Compan}^ a corporation
duly organized under the laws of the State of Maine,
party of the second part, witnesseth :

"That the said party of the first part, for and in

consideration of the covenants hereinafter set forth, to

be performed by the party of the second part, and also

in consideration of the sum of twenty-five thousand
dollars to be paid to him by the party of the second
part, as hereinafter set forth, hereby covenants and
agrees with the said party of the second part to sell

unto it that certain mining lode claim known as the
' Morris G,' situated in the Harris Mining District, in

the District of Alaska, for a full description of which
reference is hereby made to the deed of the party of

the first part, to the party of the second part of even
date herewith, conveying said premises, and also the
field notes of the United States deputy surveyor as set

forth in the application of the party of the first part
for a United States patent to said location known as

the ' Morris G,' which application bears date the 13th
day of August, 1891 ; and the said party of the first

part further covenants and agrees to prosecute said

application for a patent in the land office to a final

determination, and ujjon the issuance of a receiver's

receipt for said ground on said application for a patent,

and upon the payment of the sum of twenty-five thousand
dollars as hereinafter set forth, the party of the first part
hereby covenants and agrees that the deed heretofore
mentioned and set forth, which by agreement of the
parties is placed in escrow in the hands of A. K. De-
laney, shall be forwarded, together with such re-

ceiver's receipt, to the Commissioner of the General



Land Office at Washington with any necessary in-

structions of the party of tiie first part, to the end that
THE PATENT FOR SAID ' MORRIS G ' LODE MAY BE ISSUED

TO THE PARTY OF THE SECOND PART.

" For and in consideration of the covenants herein-
before set forth, to be performed by the party of the

first part, the party of the second part hereby agrees
to purchase of the party of the first part the mining
lode claim kyiown as the 'Morris G,' and pay for the same
the sjcm of twenty-five thousand dollars, as follows, to wit:

Five thousand dollars on the 1st day of June, 1892,

and twenty thousand dollars on the first day of August,
1892, provided that on the first day of June, 1892, the

said party of the first part shall have successfully prose-

cuted in the land office his application for a patent for
said premises, and shall have come into possession under
and hy virtue of such proceedings in the land office of a

receiver's receipt, equivalent to a patent for said claim,

but in case the part}'' of the first part shall not have
received said receiver's receipt for the first of June,

1892, then the whole sum of twenty-five thousand
dollars shall be payable on the first day of August,

1892, provided as before that the party of the first

part shall have successfully prosecuted his application

for a patent for said premises and obtained said receiver's

receipt. And it is further agreed that in case the pro-

ceedings upon said application for a patent shall not

have been perfected and the said receiver's receipt issued

hy the 1st day of August, 1S02, the party of the second

part hereby agrees at any time within one year from
said date to pay the said party of the first part the

sum of twenty-five thousand dollars, the full consid-

eration price of the said premises, whenever within that

time the said party of the first part shall deliver to the

jmrty of the second part such receiver's receipt, together

with the deed above mentioned and the said necessary

instructions to the general land office, whereby the
PATENT to the said premises may be issued hy the gen-

eral land ofice to the party of the second part.

" This agreement is drawn in triplicate and collat-



eral thereto a deed of the party of the first part, con-

veying the said premises to the party of tlie second
part, describing said premises b}^ field-notes of tlie

United States surveyor, as set forth in said applica-

tion for patent and containing the usual covenants of

warranty, and which said deed, together with one
triplicate of this agreement, is placed in the hands of

A. K. Delaney, in escrow, to be disposed of in accord-

ance with the terms of this agreement, or returned to

the said party of the first part in case such agreement
is not finally perfected and carried out and one tripli-

cate of this agreement is delivered to each of the

parties hereto respectively.
" In witness whereof the parties hereto have here-

unto set their hands and seals the day and year first

above written.

" M. W. MURRY,
" Silver Bow Basin Mining Co.

" By its President,

" T. S. NOWELL.
"Witnesses:

" A. K. Delaney.
" A. H. Gamel."

(Duly acknowledged.)

The action was originally commenced by Murry

against the Nowell Gold Mining Company, which had

succeeded to the interest of the Silver Bow Basin

Mining Company. Griffin, the present plantiff, is

the successor in interest of Murry, and the American

Gold Mining Company, the present defendant, is the

successor in interest of the Nowell Company.
With respect to the present parties, this Court has

decided that they stand in the shoes respectively of

the original parties to the contract. We will speak,

therefore, only of Murry and the Silver Bow Company.



The Court also decided that the Court below

committed "manifest error" in excluding the written
it*

agreement of^Nowell Company, by which, for valuable

consideration, it undertook to assume the obligations

of the Silver Bow Company in respect to the purchase

of the "Morris G" claim. That ruling of the Court

below was held to be erroneous, because the alleged

making of the agreement was one of the important

issues in the case; and also because it was contempor-

aneous with, explanatory of, and by express reference

was made a part of the deed from the Silver Bow
Company, to the Nowell Company, which was admit-

ted in evidence (Tr. pp. 92 and 109-113). But the

Court decided that the error was immaterial because

of the view taken of the other questions of the case.

The Court said: "The case in truth was one in which

the plantiff below contracted to sell what he did not

own and could not convey." Upon this question a

rehearing has been granted; and it is to a discussion

of this question that the present argument is directed.

If the plantiff performed his part of the contract, then,

we submit, he is entitled to recover. In other words,

if Murry procured from the local land office a re-

ceiver's receipt for the "Morris G" lode claim, within

the time specified in the agreement, and delivered the

same to the Silver Bow Company, together with in-

structions to the General Land Office and the deed

mentioned in the agreement, he is entitled to recover.

We call the Court's attention to the following facts

in the record:



On May 10th, 1892, a receiver's receipt for the

"Morris G", covering the thirteen acres of land, agreed

to be conveyed to the Silver Bow Company was issued

to Murry, and the same was on May 12th, 1892, duly

recorded. (Plff' s. Exh. "0" Tr. pp. 104, 105).

On June 1st, 1892, Murry, b}^ his attorney in fact,

John G. Heid, (Plff's. Exh. ''B", Tr. pp. 101 to 103,

and Test, of Heid, p. 83) gave written notice to the

Silver Bow Company that pursuant to the agreement

of August 21, 1891, he tendered to the Company the

Receiver's Receipt for the "Morris G" lode claim, and

that he was in all respects ready to carry out his part

of the agreement; at the same time he demanded the

sum of $5,000, agreed to be paid. (Am. Compl. Tr.

p. 35, not denied, Plff's. Exh. "G'\ Tr. pp. 107, 108

and Test, of Heid, Tr. pp. 84 and 85.)

On August 1st, 1892, a tender of the Receiver's

Receipt and of the deed and instructions was again

made and the payment of the remaining $20,000

demanded. (Am. Compl., Tr. p. 35, not denied, and

Test, of Heid, Tr. pp. 84 and 85.)

The defendant refused to pay either sum. (Am.

Compl., Tr. p. 35, not denied, Test, of Heid, Tr. p. 84,

and Test, of Lewis, Tr. p. 93.)

To understand the theory upon which this refusal

was based, it is necessary to state the following facts:

On December, 14th, 1891, the Silver Bow Company
conveyed all of its property to the Nowell Company.

(Plff's. Exh. "H", Tr. pp. 109-111.)

On December 16th, 1891, two days after its deed to



the Nowell Company, the Silver Bow Company filed a

protest in the General Land Office against the issuance of

the very patent which it had contracted by the agree-

ment of August 21st, 1891, should be issued to it.

(Tr., p. 118).

On April 1st, 1897, nearly five years after the

tender by Murry of the Receiver's Receipt, tlie General

Land Office, pursuant to the foregoing protest of the

Silver Bow Company, held for cancellation 6 33/100

acres of the "Morris G" lode claim on the ground

that they were in conflict with the Discovery Placer

Claim, owned b}^ the Silver Bow Company itself. (Tr.

p. 123.)

It is to be noticed that this action was commenced

November 20, 1893. (Tr. p. 13); but not until Decem-

ber 1st, 1900, did the defendant file its answer. The

answer disclosed as a reason for the refusal to pay the

^25,000. that a patent was issued for only 6 67/100 acres

of the "^lorris G." Upon the trial the Court directed

the jury to find for the defendant.

Only those assignments of errors relating to the

instructions of the Court, directing the jury to bring

in a verdict for the defendant, will be discussed.

They are set forth in the following specification:

Specification of the errors relied upon by

tlie Plaintiff in error.

FIRST. The Court below erred in its opinion and

instruction to the jury, given as follows:

"Gentlemen of the Jury: I am requested by
the defendant in this case to instruct you to re-
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turn a verdict for the defendant, and this instruc-
tion I give you.

It is the opinion of the Court that there is no
question of fact to be submitted to the jury in
this case under the pleadings and the evidence
that has been offered. It is evident that the par-
ties plaintiff undertook to convey to one of these
corporations, some thirteen acres of mining lands,
giving the metes and bounds of the property, for

which the other party was to pay in two different

installments the full sum of twenty-five thousand
dollars. It is in evidence that the department of

the interior, in passing upon the rights of these
parties who undertook to convey, has patented to

other parties something near seven acres of the
thirteen, leaving six acres and a fraction remain-
ing for which these plaintiffs might receive a
patent and might convey by proper conveyance
to the other parties.

It is possible that in a proper case, properly
brought, that a court might order a conveyance
of this property for some portion of the consider-
ation money originally agreed upon ; but that could
only be upon proof of the value of the land that
is excluded from the patent and the amount that
was agreed to be conveyed, and other proper evi-

dence, sustaining a case that might be made.
This case does not present any such issues,

either in the pleadings or under the evidence. It

simply appears that the whole purchase price of

$25,000 was to be paid for thirteen acres of land;
that the quantity of land has not and cannot be
conveyed by the plaintiff ; that the contract stands
as a whole, and must be performed as a whole or
not at at all. So that, as the case stands here,
the plaintiff is not in a position to complete their
contract, and therefore not in a position to re-

cover in this action. There are many other ques-
tions that I might comment upon in this case
under the evidence, but I refrain from doing so,
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and I simply instruct you to return a verdict for

the defendant. You may select one of your num-
ber as foreman where 3"ou sit and direct him to

return a verdict for the defendant in tliis case

and sign it.

(To which instruction, in so directing the jury
to return a verdict for the defendant, the plain-

tiff excepts.)"

(Assignment of Errors V, Tr., pp. 136-138.)

SECOND. The Court below erred in granting the

motion of the defendant in error to direct the jury to

return a verdict for the defendant in error.

(Assignment of Errors VII, Tr., p. 138,)

THIRD. The Court below erred in entering a

judgment in favor of the defendant in error and dis-

missing the action of plaintiff in error, instead of en-

tering a judgment in favor of the plaintiff in error.

(Assignment of Errors IX, Tr., p. 139.)

Argument.

FIRST. Murry did everything he luas required to do

under the contract of August 21st, 1891.

The terms of the contract of August 21st, 1891, are

the measure of Murry's obligations. If he carried

out his part of the agreement he is entitled to recover.

What did he contract to do? In determining this the

Court will not look at any single sentence in the con-

tract, but, taking the instrument by its four corners,

it will look at the whole of it and ascertain the mean-

ing and intention of the parties. "The elementary

canon of interpretation is, not that particular

words may be isolatedly considered, but that the
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whole contract must be brought into view and inter-

preted with reference to the nature of the obligations

between the parties, and the intention which they

have manifested in forming them." O'Brien v. Miller,

168 U. S. 287, 297.

By the contract of August 21st, 1891, Murry was to

procure a receiver's receipt for the "Morris G" and to

deliver the same to the Silver Bow Company, with

the deed mentioned in the contract, and with instruc-

tions to the General Land Office, so that the patent

for the "Morris G" might be issued to the Silver Bow

Company. If Murry procured the receiver's receipt

by June 1st, 1892, he was entitled to receive $5,000.

at that time, and |20,000. on August 1st, 1892; if he

failed to procure the receiver's receipt by June 1st,

1892, then he had until August 1st, 1892, to deliver

it and obtain the $25,000. It was further agreed

that, if the receiver's receipt were not issued by the

1st day of August, 1892,
^

'the party of the second part

hereby agrees at any time within one year from said

date to pay the said party of the first part the sum of

twenty-five thousand dollars the full consideration price

of the said premises, whenever within that time the said

'party of the first part shall deliver to the party of the

second part such receiver's receipt, together with the deed

above mentioned and the necessary instructions to the Gen-

eral Land Office, whereby the patent to the said

PREMISES MAY BE ISSUED BY THE GENERAL LaND OfFICE

TO THE PARTY OF THE SECOND PART."

It is proved by uncontradicted evidence and it is
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not questioned, for indeed it cannot be, that Murry

procured the receiver's receipt for the "Morris G"
lode claim, within the time specified in the agreement,

and delivered the same to the Silver Bow Company
with instructions to the General Land Ofiice and the

deed mentioned in the contract. We submit, that

the mere statement of these facts shows that the

plaintiff is entitled to judgment. But, because the

General Land Office, nearly five years afterwards, to-

wit: On April 1st, 1897, decided, at the instance of

the Silver Bow Company itself, that a United States

Patent for the full thirteen acres of the "Morris G"
should not issue the Court below instructed the jury

that the plaintiff could not recover.

The decision of the General Land Office is a false

qiLantity in this case. It misled the Court below and

it misled this Court upon the first hearing. All that

Murry was called upon to do was to procure a receiv-

er's receipt from the local land office. He was not to

secure a patent in the General Land Office. The Sil-

ver Bow Company itself, by the terms of the contract,

with the receiver's receipt and the deeds and instruc-

tions, was to secure a patent in the General Land

Ofiice.

By the very terms of the contract, the deed and

THE receiver's RECEIPT WITH ANY NECESSARY INSTRUC-

tions were not to be forwarded to the general

Land Office until after the payment of the |25,000.

The language of the contract is "and upon the issuance

of a receiver's receipt for said ground on said applica-

tion for a patent, and upon the payment of the sum of
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twenty-five thousand dollars as hereinafter set forth, the

party of the first part hereby covenants and agrees

that the deed hereinbefore mentioned and set forth,

which by agreement of the parties is placed in escrow

in the hands of A. K. Delaney, shall be forwarded to-

gether with such receiver's receipt to the Commis-
sioner of the General Land Office at Washington with

any necessary instructions of the party of the first

part to the end that the patent of said "Morris G"
lode may be issued to the party of the second part."

The payment of the $25,000 was a condition precedent to

the application for the patent.

We ask the Court to again consider the fol-

lowing facts: Tiie Silver Bow Company was the

owner of a placer location located October 4, 1880.

(Tr. p. 117). On August 21, 1891, it entered into a

contract with Murry to pay twenty-five thousand dollars

for a receiver's receipt for the "Morris G" lode location,

located June 4, 1881. (Tr. p. 117). When it made

this contract it knew that a large portion of the lode location

extended into its placer location. (Tr. pp. 77, 87).

Murry filed an application in the local land ofiice for

the "Morris G" lode location on August 13, 1891.

(Tr. p. 118). Notice of the application was published

from August 20th to November 15th, 1891. (Tr. p.

118). The Silver Bow Company filed no adverse

claim. (Tr. p. 118). Of course it did not; why should

it ? Had it not contracted to pay twenty-five thou-

sand dollars for the receiver's receipt for the lode

claim? But on December 16th, 1891, thirty-four

days after the time had expired within which to ad-
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verse the lode claim, the Silver Bow Company, for the

purpose of escaping, if possible, the obligations of the

contract of August 21st, 1891, filed a protest of a kind

not allowed by law, IN THE GENERAL LAND
OFFICE against the issuance to itself of a patent for

the "Morris G" lode claim. How possibly could the al-

lowance or disallowance of that protest affect the

rights of Murry to recover the twenty-five thousand

dollars? He had procured from the receiver of the

local land office and had tendered to the Silver Bow
Company a receipt for the "Morris G," as he had

agreed to do. Whether or not the General Land

Office upon the protest of the Silver Bow Company,

held for cancellation the whole or any part of the

" Morris G," we respectfully insist, cannot affect

Murry's right to recover. He had done ever3^thing

that he had agreed to do.

Is this Court going to shut its eyes to this deliber-

ate and unlawful attempt on the part of the Silver

Bow Company to escape the obligations of an agree-

ment to pay twenty-five thousand dollars FOR A
RECEIVER'S RECEIPT—NOT FOR A PATENT—
for the "Morris G" lode claim? We say that the facts

of the case make it palpably apparent that the owner

of the placer claim, knowing that the lode claim ex-

tended into its placer claim, and believing, as it had

a right to do under the law, that there may be both a

lode and a placer claim for the same property, con-

tracted to purchase from the lode claimant his in-

choate title to the lode claim, so that it could secure

for itself a patent for the lode claim, and thus own, not
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only the surface, but all under the surface, of its placer

claim; that it contracted to pay $25,000 for a re-

ceiver's receipt for the lode claim, and that when the

receiver's receipt was tendered to it, within the agreed

time, it became liable to pay that sum.

The instructions of the trial court to the Jui'y,

were, therefore, in complete disregard of the terms of

the contract. The Court said: "It is evident that the

parties plaintiff undertook to convey to one of these

corporations some thirteen acres of mining lands,

giving the metes and bounds of the property, for

which the other party was to pa}'' in two different in-

stallments the full sum of Twentj^-Five Thousand

Dollars ($25,000)." And again, "It simply appears

that the whole purchase price of $25,000. was to be

paid for thirteen acres of land; that quantity of land

has not and can not be conveyed by the plaintiflP;

that the contract stands as a whole, and must be

performed as a whole or not at all." In this, we sub-

mit, there was manifest error. As we have shown,

the plaintiff did not undertake to convey thirteen

acres of mining lands; he undertook to secure a re-

ceiver's receipt for the thirteen acres, and that he did.

SECOND. The action oj the General Land Office in

holding for cancellation 6.33 acres of the '^Morris G" lode

claim cannot affect the plantiff's right to recover.

1. We have already shown that by the terms of the

agreement of August 21, 1891, Murry was to procure

only a receiver's receipt, and that the full sum of $25,000.

was to be paid before any application for a patent to the
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General Land Office luas to be made. Therefore, what-

ever the General Land Office did upon the application

for the patent was entirely immaterial.

2 Even had Murry contracted to secure a patent

from the General Land Office for the "Morris G," he

could not be prejudiced by the action of the General

Land Office, in holding for cancellation a portion of

the "Morris G." That cancellation was brought about by

the protest of the Silver Boiv Company, for whose benefit

the ^patent was to be issued. It is a rule of law that when

the -performance of a condition is prevented, or rendered

impossible by the party for whose benefit it was to be per-

formed, the condition is deemed, in law, performed, or its

performance waived or excused. See

:

Marshall v. Craig, 1 Bibb. (Ky.) 379; 4 A. D.

647;

Williams v. Bank of U. S.,2 Pet. 96;

Vaughn et al.Y. Digman et a/., 43 S. W., 251, 253.

Griffith V. Happersberger, 86 Cal,, 605, 613;

Houghton v. Steele, 58 Cal. 421;

McDaniel v. Yuba Co., 14 Cal. 444;

Smith, et al. v. Barber, 53 N. E. 1014, 1016;

U. S. v. Pech, 102 U. S, 64;

Elithorpe Air-Bralce Co. v. Sire, 41 Fed., 662,

Qm, 667;

Long V. Saufley, 79 Cal. 260;

Stone V. Bancroft, 112 Cal., 652;

Ketchum v. Zeilsdorff, 26 Wis. 514, 516;

Majors v. Hickman, 2 Bibb. (Ky.) 217;

Little v. Mercer, 9 Mo. 218, 222;
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Jones et al. v. Brown et al., 50 N. E. 648;

Dodge v. Rogers, 9 Minn. 209, 214;

Jones V. Walker, 13 B. Mon. 163;

Holtv. Silver, AS ^. E. 837;

Holme V. Guppy, 3 M. & W. 386;

Benjamin on Sales, § 567;

Bishop on Contracts, § 1431.

Furthermore, the title to the cancelled portion of

the "Morris G" was declared to be in the Silver Bow
Company itself.

In no event, therefore, could the action of the Gen-

eral Land Office have affected Murry's right to re-

cover.

THIRD. The defendant, when it made the agreement

of August 21st, 1891, knew that the surface ground of the

^'Morris (r" lode claim conflicted to the extent of 6.33

acres with the '^Discovery^' Placer claim.

In the agreement of August 21st, 1891, reference is

particularly made for a full description of the '^Mor-

ris G" lode claim to the deed from Murry to the Silver

Bow Company conveying the "Morris G." Eeference

is also made to the field notes of the United States

Deputy Surveyor. The Silver Bow Company, there-

fore, hiew the extent of the "Morris G" claim; it knew

what it was buying and it knew that the surface of

the "Morris G" lode claim conflicted with the "Dis-

covery" Placer Claim, owned by it, to the extent of

6.33 acres.

It is also in evidence that the owners of the "Dis-

covery" Placer Claim, before and at the time that
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they made application for patent for the claim (Oct.,

1888, Tr., p. 117) knew of the existence and extent of

the ''Morris G" (Test, of Garside, Tr., p. 77; Test, of

Heid, Tr., p. 87).

FOURTH. Meaning of the phrase '* receiver's receipt

equivalent to a patent,'' in the contract of August 21, 1891.

It may be that the defendant will call particular

attention to the words in the contract, whereby Murry
agreed to " come into possession under and by virtue

of such proceedings in the land office of the receiver's

receipt equivalent to a patent for said claim." The
words " equivalent to a patent " add no obligation

other than to secure a receiver's receipt. When the

price for land is paid and the receiver's receipt is

issued, the riglit to a patent immediately arises :

Lindley on Mines, Sec. 771.

Benson Mining & Smelting Co. v. Alta Mining

& Smelting Co., 145 U. S., 428, 431.

And a right to a patent once vested is treated by

the government as equivalent to a patent.

Lindley on Mines, Sec. 771.

AxLrora Hill Con. Min. Co. v. 85 Mining Co., 34

Fed., 515.

In the last case, at page 518, the Court quotes

approvingly from an opinion of the Secretary of the

Interior rendered March 4, 1879, as follows :

" In short, an entry made is in all respects equiv-
alent to a patent issued so far as third persons are
concerned. In support of these views I cite the
following adjudicated cases : Carroll v. Stafford,
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3 How., 441 ; Landes v. Brant, 10 How., 348
;

Lessees of French v. Spencer, 21 How., 240 ; Wither-
spoon V. Duncan, 4 Wall., 218 ; Frisbie v. Whitney,
9 Wall., 187 ; Irvine v. Irvine, id., 617 ; Barney v.

Dolph, 97 U. S., 652. As the doctrine is firmly
established that, where several concurrent acts

are necessary to make a conveyance, the original

act shall be preferred, and all subsequent acts

shall have relation to it, it is held that an entry

made is equivalent to a patent issued, within the
meaning and intent of Section 2324, Rev. St."

In Last Chance Mining Co. y. Tyler Mining Co., 61

Fed., 557, this Honorable Court, by Hawley, J., said :

" The patent would then issue upon the receipt

and certificate of entry already given. There was
no cancellation of these documents, and as long
as they remained uncancelled they were, in legal

effect, equivalent to a patent, at least so far as the
rights of third parties were concerned."

In Starh v. Starrs, 6 Wall., 402, the Court said, at

page 418 :

" The right to a patent once vested is treated by
the government, when dealing with the public
lands, as equivalent to a patent issued.^^

The parties to the contract, therefore, used the

phrase " equivalent to a patent " in a certain, accepted

and well defined sense. Even read by itself it carries

no meaning other than that Murry agreed to procure

a receiver's receipt for the land. Any other interpre-

tation would do violence to its meaning and would

not be in keeping with the plain intention of the

parties to the agreement. Besides, the receiver's re-

ceipt for the " Morris G " would have ripened into a
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patent but for the protest of the Silver Bow Com-
pany itself.

We earnestly submit that the judgment in this case

is wrong; that it is against the facts and against the

law; that the plaintiff did not contract to sell what he

did not own and could not convey; but that on the

contrary he performed every act required of him

under the contract, and that the defendant by first

transferring all of its property to another corporation,

and then, by itself procuring a ruling from the Gen-

eral Land Office adverse to itself, cannot defeat the

right of the plaintiff to recover.

All the acts of the Silver Bow Company reveal a

thinly veiled attempt to escape the obligations of a

contract fairly made. The record shows that the

plaintiff in this action has for nine years been trying

to enforce his rights under his contract. In doing so

he has been to great expense both in time and money;

he has followed the obligee under the contract

through three different corporations ; he has prosecuted

this action first in Alaska, then in Washington (Tr.

p. 54), to which it had been removed, and then again

in Alaska. The vital question in the case is some-

what obscured by the complicated transactions which

appear in the record. Divested of these extraneous

and unessential features the case is clear. This is a

case we respectfully submit, in which the parties by

entrenching themselves behind a few successive trans-

fers of their property and a self-serving protest in the

General Land Office are endeavoring to escape their
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obligations under a contract. But justice does not

balk at such obstacles; in spite of them it will be done.

The plaintiff respectfully asks the Court to reverse

the judgment of the Court below and to direct that a

judgment in his favor and against the defendant in

error be entered for the sum of $25,000. with interest

on $5,000. from the first day of June, 1892, at the

rate of eight per cent per annum, and with interest at

the same rate on $20,000. from the first day of August,

1892, and for his costs, and that the plaintiff execute

and deliver to the defendant a deed for so much of

the " Morris G " as was patented to liim.

ALFRED SUTRO,

Attorney for RJaintiff in Error.

Dated, San Francisco, October Cj^, 1902.














